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FEDERAL IMPLEMENTATION OF OBAMACARE: 
CONCERNS OF STATE GOVERNMENTS 


Wednesday, September 18, 2013 

House of Representatives 
Subcommittee on Economic Growth, Job Creation & 
Regulatory Affairs, joint with the Subcommittee 
ON Energy Policy, Health Care and Entitlements 
Committee on Oversight and Government Reform, 

Washington, D.C. 

The subcommittees met, pursuant to call, at 10:07 a.m., in Room 
2154, Rayburn House Office Building, Hon. James Lankford [chair- 
man of the Subcommittee on Energy Policy, Health Care and Enti- 
tlements] presiding. 

Present from Subcommittee on Economic Growth, Job Creation & 
Regulatory Affairs: Representatives Jordan, Duncan, McHenry, 
Lummis, Bentivolio, Issa, Cartwright, Duckworth, Connolly, Pocan, 
Kelly, Horsford, and Cummings. 

Present from Subcommittee on Energy Policy, Health Care and 
Entitlements: Representatives Lankford, McHenry, Jordan, 
Woodall, Massie, Issa, Speier, Cartwright, Duckworth, Cardenas, 
Horsford, Lujan Grisham, and Cummings. 

Staff Present: Ali Ahmad, Majority Communications Advisor; 
Brian Blase, Majority Senior Professional Staff Member; Molly 
Boyl, Majority Senior Counsel and Parliamentarian; Lawrence J. 
Brady, Majority Staff Director; Daniel Bucheli, Majority Assistant 
Clerk; Caitlin Carroll, Majority Deputy Press Secretary; John 
Cuaderes, Majority Deputy Staff Director; Adam P. Fromm, Major- 
ity Director of Member Services and Committee Operations; Linda 
Good, Majority Chief Clerk; Meinan Goto, Majority Professional 
Staff Member; Frederick Hill, Majority Director of Communications 
and Senior Policy Advisor; Christopher Hixon, Majority Deputy 
Chief Counsel, Oversight; Michael R. Kiko, Majority Staff Assist- 
ant; Mark D. Marin, Majority Director of Oversight; Laura L. 
Rush, Majority Deputy Chief Clerk; Scott Schmidt, Majority Dep- 
uty Director of Digital Strategy; Sarah Vance, Majority Assistant 
Clerk; Rebecca Watkins, Majority Deputy Director of Communica- 
tions; Jaron Bourke, Minority Director of Administration; Yvette 
Cravens, Minority Counsel; Jennifer Hoffman, Minority Press Com- 
munications Director; Adam Koshkin, Minority Research Assistant; 
Elisa LaNier, Minority Director of Operations; Una Lee, Minority 
Counsel; Dave Rapallo, Minority Staff Director; and Daniel Rob- 
erts, Minority Staff Assistant/Legislative Correspondent. 

Mr. Lankford. The committee will come to order. 

( 1 ) 
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I want to begin this hearing by stating the Oversight Committee 
mission statement: We exist to secure two fundamental principles: 
first, Americans have the right to know that the money that Wash- 
ington takes from them is well spent; second, Americans deserve 
an efficient, effective Government that works for them. Our duty 
on the Oversight and Government Reform Committee is to protect 
these rights. 

Our solemn responsibility is to hold Government accountable to 
taxpayers, because taxpayers have the right to know what they get 
from their Government. We will work tirelessly in partnership with 
citizen watchdogs to deliver the facts to the American people and 
bring genuine reform to the Federal bureaucracy. This is the mis- 
sion of the Oversight and Government Reform Committee. 

In the past month I have personally spoken with a dad who told 
me that his high graduate son was having difficulty finding a job 
that will hire him for more than 29 hours; spoken with a mom that 
brought me her late 20-something son’s insurance paperwork which 
notified him that his health premiums will increase from just over 
$200 a month to just over $800 a month starting in January; I 
talked to a family struggling with their family business because 
they cannot afford the mandates, but they also cannot afford to sell 
the business they worked so hard to build. High-risk pools that hit 
their max in March of this year, prevent anyone else from entering 
high-risk pools. 

No one disputes that there were concerns with the U.S. health 
care system that predate Obamacare. Chief among those concerns 
was the rising cost of health care that was crowding out other 
items in family budgets and contributing to massive Federal budg- 
et deficits. 

Obamacare was designed to fix three problems: reduce the cost 
of medicine, provide universal coverage for every American, and in- 
crease the quality of health care in America. Americans were told 
over and over again that if they liked their doctor and their insur- 
ance, they could keep them. After decades of work, union members 
are furious at the changes of health benefits and the traditional 40- 
hour work week. 

While the law passed by Congress three years ago, implementa- 
tion of the law has been mired in one problem after another and, 
according to a report by the Congressional Research Service, the 
Administration has missed approximately half of Obamacare’s re- 
quired deadlines. A recent GAO report on State progress with ex- 
changes found that compressed time frames and a lack of clear 
Federal requirements related to the Federal data service’s hub has 
a major IT challenge to opening the exchanges for enrollment Octo- 
ber the 1st of this year. 

Two months ago the Administration delayed Obamacare’s em- 
ployer mandate and several reporting requirements. Although I be- 
lieve the employer mandate is bad policy, the effect of this unilat- 
eral delay by the Administration will be that the exchanges will 
have more difficulties verifying whether individuals have an offer 
of coverage at work, thus exposing taxpayers to the risk of signifi- 
cant spending on subsidies for those not qualified to receive them 
and, for those individuals that have received them, a tax burden 
at the end of the year that will be quite a surprise to them. 
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Moreover, the Administration only delayed the employer man- 
date. Individual citizens are still liable for the penalties; just busi- 
nesses are no longer liable. 

State leaders from across the Country have complained that the 
Administration has not adequately responded to their questions 
and concerns. Since many States have part-time legislatures that 
are only in session during the spring, HHS’s failure to issue timely 
guidance harms States’ abilities to implement the law and better 
protect its citizens from its harmful aspects. 

Today we are pleased to hear the testimony from multiple State 
officials involved in much of the day-to-day work in preparing their 
respective States for the start of Obamacare. We have with us 
today multiple different witnesses. I will allow Ms. Speier to intro- 
duce some of those, but the Lieutenant Governor of Kansas, Jeff 
Colyer, who is also a physician; Florida State Representative Mat- 
thew Hudson; Secretary of the Department of Health and Hospitals 
from the State of Louisiana, Kathy Kliebert; and Attorney General 
for the State of South Carolina, Alan Wilson. 

Yesterday the Democrats on this committee threatened not to 
participate in the hearing unless we invited eight Democrat-se- 
lected witnesses. Since normally the minority party only selects one 
witness, and even the majority party only had four witnesses for 
this hearing, it seemed like a fairly audacious request. But we 
didn’t want members of this committee, that is formed to do over- 
sight work, to walk out and fail to hear the serious struggles that 
States are experiencing as a result of Obamacare and the Adminis- 
tration’s implementation of Obamacare, so we made the unprece- 
dented accommodation to let them invite the same number of wit- 
nesses as the Majority. Members shouldn’t walk away from States 
struggling to implement Obamacare. We should listen to their con- 
cerns and we should find solutions. 

One area that will be explored today is the Administration’s Nav- 
igator and Assistor Programs. One of the witnesses here today. At- 
torney General Wilson, from South Carolina, along with 12 other 
attorneys general, sent a letter to Secretary Sebelius on August the 
14th asking questions about the Navigator Outreach Program. As 
is the pattern of late, the Administration has not yet responded. In 
fact, I spoke yesterday with health care leaders in my own State, 
and they informed me that they cannot get answers from HHS. 
The navigators they speak to my in State still have no idea what 
is happening, and we are only days away from October the 1st, 
that launch date. 

Fortunately, the committee has conducted oversight of the Navi- 
gator and Assistor Program. I would like to introduce into the 
record a preliminary staff report on our findings relating to the 
Navigator and Assistor Programs. These findings were largely 
based on transcribed interviews with top HHS officials and internal 
HHS documents produced to the committee. The report shows that 
the Navigator and Assistor Programs are rife with mismanagement 
and they are still struggling to be able to put things together even 
at this point, and it has the real possibility that a large number 
of Americans will fall victim to fraud and identity theft. 

Top HHS officials admitted that the Administration failed to con- 
duct any analysis about whether or not it should require all indi- 
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vi duals hired by Navigator and Assistor organizations to pass a 
background check or be fingerprinted, or have the same basic re- 
quirements that census workers have. 

The Administration decided to leave the responsibility for au- 
thenticating navigators and assistors to the organizations receiving 
the grants to implement the programs. As a result, the Federal 
Government will not be able to provide consumers with a list of in- 
dividuals officially certified as navigators and assistors. HHS offi- 
cials deemed several marketing activities inappropriate, such as 
door-to-door solicitation and direct phone calls, but have not taken 
steps to ban them. HHS allows Navigator and Assistor organiza- 
tions to pay their employees based on the number of individuals 
they enroll, which creates an incentive for those employees to pro- 
vide biased or incomplete information about Obamacare to maxi- 
mize employment. 

We have multiple issues here. Every program in the Federal 
Government needs oversight. That should also apply to the newest 
programs in Government, like Obamacare. While billions are spent, 
it is reasonable to ask if it is going well and accomplishing what 
it was designed to do. 

I now recognize the distinguished ranking member, the 
gentlelady from California, Ms. Speier, for her opening statement. 

Ms. Speier. Mr. Chairman, thank you for the opportunity to 
comment on this hearing. Let me be frank. This is not a hearing; 
this is theater. I wish it was just a little bit more entertaining. 

This is a bad script with a bad ending because some of my col- 
leagues on the other side didn’t like the way the presidential elec- 
tion turned out, didn’t like the Supreme Court, including Chief Jus- 
tice Roberts, finding law to be constitutional, and are simply des- 
perate to rewrite the play. 

It is time to take the makeup and the costumes off and get real. 
The Affordable Care Act is the law of the land, and there will be 
no rewrites, no matter how much you would like to rewrite the 
ending. 

I am sickened by the efforts of some to sabotage this law at every 
turn. In some States the elected officials aren’t even subtle about 
it. They don’t even try to mask their blatantly political shenani- 
gans under the guise of public interest. 

Take the duly elected insurance commissioner of Georgia, who 
was caught on tape bragging to an audience of Republican cam- 
paign contributors and activists. Let’s play the video. 

[Video played.] 

Ms. Speier. He said he was doing everything in his power to be 
an obstructionist. He pointed to the example of the Georgia Repub- 
lican Legislature, which invented a new requirement that 
Obamacare navigators be licensed. His insurance department 
would just make up a test requiring navigators to pass the insur- 
ance agent’s test just to obstruct them from conducting outreach to 
uninsured people. 

The only justification for this new requirement is that it helps 
obstruct implementation of Obamacare. 

Unfortunately, he is not alone. The only witnesses the Majority 
chose to invite are, like the Georgia commissioner, doing everything 
in their power to be obstructionist. 
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Florida State Representative Matt Hudson, we thank you for 
being here, is no particular expert on State concerns about the 
ACA implementation. Mr. Hudson is himself busy creating con- 
cerns and barriers to implementation. Recently he introduced a bill 
suggested in the State legislator’s guide to repealing Obamacare. 
The poster is behind me, which was published by the American 
Legislative Exchange Council, ALEC, a Koch brothers-funded enti- 
ty. 

Not every Republican tolerates the obstructionist tactics. In Kan- 
sas, the elected insurance commissioner, Sandy Praeger, has strug- 
gled to implement the Affordable Care Act, even as Governor 
Brownback sued to challenge the constitutionality of the Affordable 
Care Act, returned a $32 million federal grant to help the State set 
up health insurance exchanges, and has called the Affordable Care 
Act an abomination. 

Senators McCain and Coburn have both criticized their Repub- 
lican colleagues for working to bring on a Federal Government 
shutdown just to stop the funding for ACA implementation. Sen- 
ator Coburn called it “dishonest.” 

Sadly, this is a concerted campaign to deny people affordable 
health care being conducted by certain Republican elected officials, 
but it is being orchestrated by entities like ALEC and financed by 
billionaires like the Koch brothers. 

I strongly believe in the importance of congressional oversight; it 
is our job to make sure that the laws of this land, laws passed by 
Congress, are carried out effectively and efficiently. But this com- 
mittee is not engaging in oversight; it is not interested in getting 
to the facts and seeing the law properly implemented; or in identi- 
fying improvements or technical fixes. This committee has, instead, 
chosen to undermine the law and encourage the vowed obstruction- 
ists who are throwing hurdles in its way at every step of the proc- 
ess. 

Mr. Chairman, this effort has become a theater of the absurd. 
While I appreciate that you have now accepted some of our wit- 
nesses to try and convince the audience that there is some sem- 
blance of balance to your script, your play will not make it to open- 
ing night and will be relegated to the dustbin of theatrical failures 
once the real show begins to run. I sincerely hope that this is the 
beginning of the end of the charade to undermine a law that has 
been found to be constitutional. And I would like to remind my col- 
leagues that we are sworn to uphold the law and the Constitution, 
and that is a duty I take seriously. It is time we actually do our 
jobs. 

I want to welcome Louisiana State Representative Katrina Jack- 
son, Senator Brad Hutto of South Carolina, and Senator Eleanor 
Sobel of Florida. Thank you for joining us today and coming here 
on your own dime. 

Mr. Lankford. With that, I would like to recognize the chairman 
on the Subcommittee on Economic Growth, Mr. Jordan, for his 
opening statement. 

Mr. Jordan. Thank you, Mr. Chairman. Thank you for putting 
this important hearing together where we can hear from folks on 
the front line. 
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Let me just say, in response to the last statement, everyone in 
the Country knows this law is not ready. Yesterday, Warren 
Buffett said scrap the bill. Last week the AFL-CIO voted and said 
fix it or repeal it. Max Baucus, not Republican James Lankford, not 
Republican Jim Jordan, Max Baucus said it is a train wreck. How- 
ard Dean said it is going to lead to rationing of care. Not exactly 
Republicans there. 

James Hoffa said it is going to hurt working Americans, going to 
fundamentally change the 40-hour work week, which it will, and it 
is already doing that. 

Even the President knows this bill needs delayed. That is why 
he delayed it for big business. We just want to say delay it for the 
rest of America. 

I mean, it is unbelievable. It was unpopular when not one single 
Republican voted for it and Democrats passed the bill; it was un- 
popular then. It is even more unpopular now. This argument is un- 
believable. 

I don’t know that the Democrats have introduced a bill to fund 
the Government. There have been bills introduced by Republicans 
to fund the Government and delay Obamacare, which is exactly 
what the American people want. And we are going to hear from 
people on the front line today who know how hard it is to try to 
implement this legislation. 

In Ohio, think about this. Last week, headline in an Ohio paper, 
in Ohio, seventh largest State, 11 million people. Not one single 
navigator, not one, has been trained and licensed as our law re- 
quires by the Ohio Department of Insurance. Not one. And we are 
13 days away from the exchange starting. Not one. Seventh largest 
State; 11 million people. You think this thing is going to work well? 
You don’t think this thing needs delayed? This is unbelievable. Of 
course it needs delayed, and the American people understand that, 
and they are just asking their representatives. Republican and 
Democrats, to recognize that fundamental fact. And this hearing is 
about highlighting that fundamental fact. 

I didn’t read my statement; I just reacted to what we heard be- 
fore. But this is as clear as it gets. In my time in public life, I have 
never seen something this obvious, make this much common sense, 
and have that much opposition to doing it. Unbelievable. 

Mr. Chairman, I yield back. 

Mr. Lankford. Recognize the ranking member of the Sub- 
committee on Economic Growth, Mr. Cartwright, for his opening 
statement. 

Mr. Cartwright. Thank you. Chairman Jordan and Lankford for 
calling this hearing. 

All across this Country some State legislators and other elected 
officials are obstructing the Affordable Care Act law, the law of the 
land, and undermining enrollment in health exchanges. Just this 
week Elorida Governor Rick Scott issued a directive banning Navi- 
gator grantees from operating on the grounds of county health de- 
partments. This is particularly obstructive because county health 
departments are precisely where Eloridians with questions about 
the health care exchanges might turn. 

Elorida Governor Scott also stripped Elorida’s insurance commis- 
sioner of its ability to review insurance rates and protect con- 
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sumers from unfair or excessive premium hikes. The “rate review” 
provisions of the Affordable Care Act require insurance companies 
to justify any proposed health insurance premium increase of 10 
percent or more. Last year, this provision alone saved 6.8 million 
consumers an estimated $1.2 billion in health insurance premiums. 
This is working. 

In fact, every witness invited by the Majority here today rep- 
resents a State government that is openly obstructing implementa- 
tion of our Affordable Care Act. These witnesses do not have con- 
cerns about implementation, they are creating concerns and bar- 
riers to implementation, and they are proud of it. One witness. 
State Attorney General Alan Wilson, works under South Carolina 
Governor Nikki Haley, who said, “When it came to Obamacare, we 
didn’t just say no, we said never. We are not expanding Medicaid 
just because President Obama thinks we should, and we are going 
to keep on fighting until we get people like Senator Tim Scott and 
everybody else in Congress to de-fund Obamacare.” 

Another witness. Secretary of the Department of Health and 
Hospitals, Kathy Kliebert, works under Louisiana Governor Bobby 
Jindal, who said, “We don’t think it makes any sense to implement 
Obamacare in Louisiana. We are going to do what we can to fight.” 

Our constituents deserve better than this. One such constituent 
is right here with us today, Stacy Ritter, a resident of Pennsyl- 
vania, my home State. Stacy, if you are here, would you stand up? 
There she is. Welcome, Stacy. She came here on her own dime, she 
is here on her own expense, and she is here to tell you, either on 
or off the record, her compelling story, but I will tell you what it 
is right here. It is in her written statement. Unfortunately, the Ma- 
jority has not allowed Stacy Ritter here to present her statement, 
but I am going to read an excerpt. 

Mr. IssA. Would the gentleman yield? I suspect I am the Major- 
ity. We have an unprecedented number of witnesses here from the 
Minority; three, when the tradition is one, and they were selected 
by the Minority, not by the Majority. So there are four witnesses 
that we selected. The ranking member sent me a letter yesterday 
asking for an additional eight, but in order to get them all on one 
panel, we have the largest panel we ever have, and all three of 
these witnesses were selected by the Minority. So I hope the gen- 
tleman was mistaken in that portion of the statement. 

Mr. Cartwright. Reclaiming my time. 

Here is what Stacy had to say: “Thanks to the ACA, the girls” — 
she is talking about her two daughters. She has two daughters 
with a rare blood disorder known as myelodysplastic syndrome. 
What she said was, “Thanks to the ACA, the girls can no longer 
be discriminated against if I were to lose or change jobs. Thanks 
to the ACA, we no longer worry about reaching lifetime caps on 
coverage. Thanks to the ACA, my girls can remain on my insurance 
until they are 26 years old, giving them time to finish college and 
find a job. 

There are millions of Americans like Stacy Ritter who have need- 
ed the Affordable Care Act for a very long time. 

Mr. Chairman, I am going to ask permission to insert Stacy Rit- 
ter’s entire statement into the record. 

Mr. Lankford. Without objection. 
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Mr. Cartwright. Now, in fact, in 2007, nearly 10 percent of 
Pennsylvanians reported they were unable to see a doctor when 
necessary due to the cost. Between 2003 and 2009, families in 
Pennsylvania saw their health insurance premiums increase by 45 
percent, to an average annual cost of $13,229. Single policyholders 
experienced a 38 percent increase over the same period. Of those 
who do have health insurance, 53 percent are covered through 
their employment. Public programs such as Medicaid and Medicare 
insure 31 percent of Pennsylvania’s population, and 5 percent of 
residents purchase individual private policies. This leaves nearly 
1.4 million, 11 percent of the State’s population uninsured for 
health care. 

Pennsylvania’s children are uninsured at a rate of 8 percent. 
This is a figure that doubles to 16 percent for children living in 
households with incomes less than 139 percent of the Federal pov- 
erty level. Non-elderly adults, those younger than 65, that live in 
these lower income homes, are uninsured at a rate of 32 percent. 
A quarter of Pennsylvania’s non-elderly Hispanic population lacks 
health insurance, non-elderly Blacks are uninsured at a rate of 17 
percent and 11 percent of the non-elderly white population is unin- 
sured. 

Over the next six months, as the health exchanges stand up, 
Pennsylvanians like Stacy Ritter will finally be able to get the help 
they need for themselves and their families. 

Our job is to conduct oversight, and not cheer while State offi- 
cials impede the implementation of enacted Federal law. 

I yield back. 

Mr. Lankford. I recognize the chairman of the full Committee, 
Chairman Issa, for his statement. 

Mr. IsSA. Thank you, Mr. Chairman. I want to thank both our 
chairman and ranking members for holding this important hearing. 

As I said earlier, we have a very large panel and I look forward 
to getting to that panel. 

There is an old expression here in Washington: When asked 
about a tough situation, people will often say, well, some of my 
friends are for it and some of my friends are against it, and I want 
to be with my friends. 

Now, I have never said let’s de-fund and eliminate all of 
Obamacare without viable replacements for many of the things 
that the Affordable Health Care Act chose to do. Along with every 
Republican in Congress at the time, I voted against the Affordable 
Care Act because I felt there were many things in there that were 
overreaching and that were very lopsided. But let’s understand 
that I think every member on the dais and every member testifying 
today would say there were problems in health care before Presi- 
dent Obama came into office. 

The Affordable Care Act attempted to say it was going to tackle 
many of those problems, and some of them we agree on: people 
with preexisting conditions finding themselves unable to leave a 
job; the unemployed college graduate or, for that matter, the re- 
turning veteran not eligible for retirement, but finding himself un- 
employed and out of the military, trying to figure out where he or 
she is going to go to get health care. 
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There are many, many groups that were falling through the safe- 
ty net of predictable access to health care. We need to deal with 
that. Very clearly, America’s problem is not that we don’t have 
some of the best health care, it is that we have the most expensive 
health care. One of my concerns is that the Affordable Care Act 
does little to make it affordable except through subsidy. Attacking 
the real causes of our health care costing more than any other first 
world nation is something that we must work on. 

Ms. Speier, who was very new when the Affordable Care Act was 
passed, said something today that I am taking some exception to, 
not on a personal basis, because I don’t think she meant it, but she 
said that this law is the way it is and nothing is going to be 
changed. Well, bad law happens. The Affordable Care Act, for ex- 
ample, mandates that every member of Ms. Speier’s staff and every 
staff member of everyone on this dais is to be thrown off of the 
Federal workforce’s health care system, put into an exchange, and 
not reimbursed. In other words, the Affordable Health Care Act cut 
by $5,000 to $10,000 the benefit for people making as little as 
$25,000 or $30,000 a year, as staffers here on the Hill. 

Now, I am sure Ms. Speier, if asked, would have said, well, I am 
not voting for that. But she did vote for it. It needs to be fixed. We 
cannot have the men and women who would like to serve members 
of Congress find themselves working for a deadbeat employer. That 
is real; it is in the Act. It was in the Act from the Senate, so maybe 
we in the House can say we have to fix it. But it is there. 

Now, in the Act is an implementation that has a lot of bureauc- 
racy, including State exchanges. The anticipation was that all 
States would quickly come together and want to have State ex- 
changes and want to have the subsidies that came with it. What 
I believe we have seen is a legitimate disagreement between States 
who do not want to have a limited subsidy that would probably be 
phased down or out and leave them holding the bag with all the 
regulations that come with a Federal program. 

More importantly, this committee has held a series of hearings, 
and I thank both chairmen, on the implementation problems, data- 
bases, privacy and so on. These are not intended to kill an existing 
law; they are intended to make it clear that if it is to go into effect, 
it should go into effect at a time that it can be effective. Nothing 
will kill Obamacare faster than in fact a series of horrific mistakes, 
losses of private or sensitive information or denial of care, or, in 
fact, huge cost overruns. 

So I, for one, am not one of those people who said I am going 
to kill Obamacare; I am going to, in a Machiavellian way, attempt 
to delay or deny. But as chairman of this committee, with my sub- 
committee chairmen, we have seen serious problems our witnesses 
will talk about. Hopefully, by putting all seven on this panel, we 
give an opportunity for people who have concerns about the imple- 
mentation of the Affordable Care Act and those who believe that 
we are ready to go live in a matter of days to have an appropriate 
debate. 

I am pleased and I thank the ranking member, when he made 
his selection, to choose people from responsible positions where 
they are looking at the Act, and not the benefits of the Act, but the 
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actual Act, and whether implementation will be done properly and 
on time. 

I share with the chairman’s opening statement that, in fact, if 
the President wants to delay one part of a mandate. Congress has 
to ask are we ready to go live. 

Lastly, I think for all of us on the dais, we understand that some 
parts of the Affordable Care Act are already law, they are already 
implemented. It is a question of implementing these large, expen- 
sive programs with, for example, a database that has today not 
been tested, but in a matter of days is supposed to go live with all 
of your personal information transferred from the IRS and your 
health care information added to it on a daily basis. That is some- 
thing we should be concerned with. 

So I join with the ranking member in welcoming this large panel 
of distinguished individuals who do not agree on everything, but 
hopefully they will be my friends and agree that we have to get it 
right. And if that means, Ms. Speier, changing some parts of the 
law, so be it. Let’s work together on making this an Affordable 
Care Act in every way we can while we debate whether or not we 
can afford some aspects of it. 

Chairman, thank you for the indulgence. I yield back. 

Mr. Lankford. Recognize the ranking member from the full Com- 
mittee, Mr. Cummings, for his opening statement. 

Mr. Cummings. Thank you very much, Mr. Chairman. I was very 
heartened by the words of the chairman of the committee and I 
want to thank all of you for bringing us together today. 

I want to remind all of us of something that we may have forgot- 
ten. This is the law. Hello, this is the law. It has been passed. 
Chief Judge Roberts of the Supreme Court said it was constitu- 
tional. It is the law. And every two years every member of this 
committee, we put our hands up and we say that we are going to 
uphold the law. That is where we start. 

So I am so appreciative of what the chairman just said, but the 
41 times that we have voted on this, it was not to replace it. No. 
It was to kill it. Period. To kill it. Forty-one times. 

So I want to thank you, Mr. Chairman, for accepting the wit- 
nesses we requested. I want to thank the chairman of the com- 
mittee. I thank you. They are elected officials from South Carolina, 
Florida, and Louisiana. After serving as speaker pro tern of the 
Maryland House, I want to thank all of you, and I appreciate your 
service. 

Unlike the witnesses invited by the Majority, these officials have 
tried to implement the Affordable Care Act even in the face of ob- 
struction coming directly from their own governors. Trying to im- 
plement the law. Unfortunately, there is a systematic effort by 
some Republican officials to obstruct implementation of the Afford- 
able Care Act. These officials have openly, it is not a secret, come 
on now, pledged to fight implementation, harass entities attempt- 
ing to conduct public education and outreach, and adopted legisla- 
tive and regulatory maneuvers to sabotage the Affordable Care Act. 
That is a fact. 

Last week. Chairman Upton sent letters to 51 State Navigator 
organizations demanding that these community organizations turn 
over huge amounts of documentation to the Committee on Energy 
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and Commerce. As Norm Ornstein said, “This is intimidation and 
another effort to sabotage.” Not replacing anything. Not improving 
anything. Trying to kill it. 

Some Republican State officials have taken a page from the same 
playbook. West Virginia’s Attorney General Pat Morrisey recently 
sent letters to Navigator grantees in his State demanding answers 
to dozens of questions. One recipient, West Virginia Parent Train- 
ing and Information, subsequently returned $365,000 in grant 
money that it had applied for and won. Other States are acting the 
same way. 

The problem is that there are tens of millions of people who des- 
perately need the Affordable Care Act to succeed, including in 
these very States. And as our witnesses testify, I want you to tell 
us what happens to them. What happens to the people in your 
States who are sick and cannot get care? And they need members 
of Congress to do our job and help it succeed through responsible 
oversight. 

If I may, I would like to introduce Ms. Aqualine Laury. Ms. 
Laury, would you stand up? A resident of Virginia and the victim 
of a stroke she suffered in college, as well as a series of other seri- 
ous health problems, Ms. Laury is here today on her own dime. 
Like millions of other Americans, she cares what insurance compa- 
nies call a preexisting condition. And when the chairman talked 
about the good parts of law, one of the things that we have to keep 
in mind is that you have to have the whole law to make it work. 

Mr. Jordan. Would the gentleman yield? 

Mr. Cummings. No, I want to finish my statement. I want to talk 
about this lady who traveled here, who has been ill. Ms. Laury 
traveled here today to present her story to Congress. 

This is her story: “In 2005, I decided to leave my job and a large 
employer to pursue my dream of owning my own business. How- 
ever, later that year I needed emergency gallbladder surgery and 
suffered complications. At that point, my insurer rescinded my cov- 
erage and left me with $50,000 in medical bills during my first 
year in business. If the Affordable Care Act had been in place then, 
it would have been against the law for my insurer to drop me from 
coverage. I am looking forward to opening the health insurance 
marketplace in Virginia this October and the availability of the 
new health insurance premium tax credit that could potentially 
make my health insurance even more affordable. I am also very ap- 
preciative that I no longer have to worry ever again about being 
denied coverage due to my preexisting conditions, being charged ex- 
orbitant premiums that I can’t afford, or having my coverage 
dropped if I need another hospital visit.” 

Ms. Laury, I want to thank you for coming. By telling us the 
story of your life, it is personal business, you speak for millions of 
Americans, millions. 

And I ask that Ms. Laury’s complete statement be entered in the 
record, Mr. Chairman. 

Mr. Lankford. Without objection. 

Mr. Cummings. Thank you. 

Mr. Cummings. As I conclude, the truth is that nobody really be- 
lieves today’s hearing was intended to help make the Affordable 
Care Act work better. 
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Now, I must say that I believe the chairman meant what he said. 
But not everybody is where the chairman is. That is why we have 
had 41 votes to kill it. Republicans have taken more than 40 votes 
on the House floor to appeal Obamacare and replace it with abso- 
lutely nothing. 

Everyone knows what this hearing is really about: trying to end 
Obamacare. This week House RepuWicans are threatening to shut 
down, shut down the entire Government unless the Affordable Act 
is completely de-funded. Republicans want to eliminate health cov- 
erage for tens of millions of Americans, return the keys to the in- 
surance companies, and go back to the days of discrimination 
against people like Ms. Laury with preexisting conditions. 

Ladies and gentlemen, I have said it before and I will say it 
again, we can do better. And the chairman is right, there are 
things that we can do to improve this. And this may be hard, but 
this is America. We do hard things all the time. We can do this be- 
cause people’s lives are dependent upon it. 

With that, I yield back. 

Mr. Jordan. Mr. Chairman? 

Mr. Lankford. Yes, sir. 

Mr. Jordan. Mr. Chairman, I just point out the gentleman 
talked about the law, implementing the whole law. Was the Presi- 
dent upholding and implementing the whole law when he gave a 
delay to big business? Great speech. Give it to the President of the 
United States. He is the one who said big business gets a delay, 
but the rest of America doesn’t. 

Mr. Cummings. Come on, now. 

Mr. Jordan. Well, that is the truth. 

Mr. Cummings. Mr. Chairman? 

Mr. Lankford. Yes, sir. 

Mr. Cummings. He knows what the President was trying to do, 
was to try to 

Mr. Jordan. The gentleman 

Mr. Cummings. Are you going to let me answer the question? 

Mr. Jordan. You got seven minutes. I just took 

Mr. Cummings. Why did you ask me a question? 

Mr. Lankford. It is all right. Go ahead and answer the question, 
sir. 

Mr. Cummings. Yes. Again, this is hard and business said that 
they could not get certain things accomplished. The President gave 
them that leeway. A lot of the problem that we have in the law is 
because of things that happened when we were trying to pass it 
and trying to compromise here, compromise there. But, again, the 
chairman of the committee is right. You are right. There are things 
that could be better. But that does not mean we scrap it and throw 
it out, because people will die. They will literally die, and you know 
it. 

Mr. Jordan. The gentleman was making the fundamental point. 
He speciflcally said, and we can read it b^ack, he speciflcally said 
the whole law. And I just want to know if it is the whole law, it 
should be the whole law, and we shouldn’t give some special dis- 
pensation to big business, which the President did without even 
have Congress vote on it. 

Mr. ISSA. Mr. Chairman? 
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Mr. Lankford. Sir. 

Mr. IssA. I take no special privilege, but as a member of the com- 
mittee I know that we have witnesses who can deal with some of 
the challenges that everyone is concerned about, the individual 
mandate, the corporate mandate, the timeliness of it and so on. So 
I hope we can get to it. 

I join with the ranking member in one sense: this is an impor- 
tant hearing. We will disagree on the purpose of it, perhaps, but 
I think that as we hear from our witnesses, both sets of witnesses, 
I think the witnesses will speak for the real intent of the hearing, 
and I look forward to getting to it and then a lively debate after- 
wards. 

Mr. Lankford. We will have plenty of opportunity for that in the 
conversation as we try to determine how is the implementation 
going and what are the real effects on the ground. 

With that, members will have seven days to submit opening 
statements for the record. 

We will now recognize our first and only panel today. 

The Honorable Jeff Colyer is the Lieutenant Governor of Kansas 
and also a physician. 

Ms. Speier. Mr. Chairman, I have an inquiry. 

Mr. Lankford. You have an inquiry? 

Ms. Speier. Mr. Chairman, we normally swear in all of the wit- 
nesses. Are we not going to do that today? 

Mr. Lankford. We are. We going to introduce all of them and 
then swear in. 

Ms. Speier. Thank you. 

Mr. Lankford. We can’t have a good hearing without a good 
swearing in the middle of it as well. 

[Laughter.] 

Mr. Lankford. The Honorable Brad Hutto is a State senator 
from the State of South Carolina. The Honorable Alan Wilson is 
the Attorney General for the State of South Carolina. The Honor- 
able Katrina Jackson is a State Representative for the State of 
Louisiana; Kathy Kliebert is the Secretary of the Department of 
Health and Hospitals for the State of Louisiana; the Honorable El- 
eanor Sobel is the State Senator for the State of Florida; and the 
Honorable Matthew Hudson is a State Representative for the State 
of Florida. 

Pursuant to committee rules, all witnesses will be sworn in be- 
fore they testify, and by Ms. Speier’s demand as well. Just kidding. 
But we do ask you to rise, raise your right hand. 

Do you solemnly swear or affirm the testimony you are about to 
give will be the truth, the whole truth, and nothing but the truth, 
so help you, God? 

[Witnesses respond in the affirmative.] 

Mr. Lankford. You may be seated. 

Let the record reflect all the witnesses have answered in the af- 
firmative. Thank you for that. 

In order to allow time for discussion, and we will have some good 
discussion with this, please limit your testimony to five minutes. 
You have a clock that is right in front of you that will start as soon 
as you begin. Please note, as well, we need you to be able to push 
your button to make your microphone live. When that is lit up and 
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it says talk, you are live on your microphone, and we will need you 
to get as close as we can to make sure that we can hear every syl- 
lable that you say from there. 

With that, I would like to recognize our first person. Lieutenant 
Governor. Be honored to he able to receive your testimony. 

WITNESS STATEMENTS 

STATEMENT OF THE HONORABLE JEFF COLYER, M.D. 

Dr. COLYER. Thank you, Mr. Chairman and ranking members. 
My name is Jeff Colyer. I am honored to be the lieutenant governor 
of Kansas. I am also a practicing physician who, every day, this 
past week, for example, has operated on people without insurance, 
and we take care of them every day. So this is something that is 
very personal to me. 

Like most States, Kansas is facing problems with the Affordable 
Care Act. It is a drag on Kansas businesses. A July 2013 Gallup 
poll suggested that small business owners revealed that 41 percent 
of business owners said that they were going to hold off on plans 
to hire new employees because of the Affordable Care Act. And in 
Kansas that trend is no different. Wherever I go, the biggest con- 
cern I hear is the uncertainty about what the ACA is going to do 
to small businesses. 

In a new development, since my testimony was written last 
week, it affects businesses such as mine. I am a sole practitioner. 
Just yesterday we had to sign a contract for $3400 to rewrite all 
of our compliance manuals to fit in with the ACA. All it does is con- 
tinues the same HIPAA requirements that we had before, but we 
just have to have a new form of documentation of that. It is some- 
thing that doesn’t change what we do, but it certainly costs us from 
new equipment, new jobs, and from taking care of our patients. So 
I think you are going to see this everywhere in a lot of different 
places. 

Another Kansan, named Mike Bergmeier, of Shield Agricultural 
Equipment in Hutchison, Kansas, said that he can’t grow his com- 
pany beyond the 44, 45 full-time employees because he needs to 
avoid the mandates that require companies with more than 50 em- 
ployees to meet the ACA’s requirements. Mr. Bergmeier’s situation 
is not unique. 

The Affordable Care Act is a drag on the economy like ice is on 
the wing of an airplane, preventing it from taking off. This is dam- 
aging to everyone, especially the middle class. 

Now, there is some other issues on operability. One place is 
where the States and Federal Government interact to determine 
eligibility for Medicaid and for the individuals on the exchange. 
Our State is significantly advanced in doing that and we have a 
very good, very strong working relationship with CMS, and a very 
positive one. Now, as recently as September 6th I said in my testi- 
mony, but we have now heard on September 13th, there are a 
number of additional technical updates that keep disrupting the 
time completion for this. In fact, it appears that there is going to 
be an additional update coming up even before the October 1st 
deadline. So that is going to make it very difficult for every State 
to do that. We are doing our best that there is. 
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But then there is also this contradiction that is set up in deter- 
mining eligibility. For Medicaid, Kansas and every other State they 
have to look at a person’s real income and, if they don’t verify that, 
we would lose Federal funding for our Medicaid program. It is very 
hard for the taxpayers to have confidence in a system where, on 
the exchanges, we have an honor system in the first year to verify 
income. So it is really a strong dichotomy that I think undermines 
a lot of confidence in the system. 

Another issue that we have is dealing with the education and 
outreach by the Federal Government. Just recently is when the 
Navigator programs received their contracts. As yet, they are sup- 
posed to be set up in order to know how the system runs, and we 
just learned who are those navigators going to be just a few weeks 
ago, and yet the system is still not able to go live today so that 
they can even practice and be fully formed in that. Kansas has not 
passed a number of laws about the skill sets of the navigators or 
anything partly because we didn’t have all of the regulations that 
had come down. 

There is also an issue of rates. It is going to be very expensive 
for us. One of the things that is there is in the State of Kansas, 
our exchange is only going to have two insurers on the entire ex- 
change. Two insurers. That is not more competition, that is less 
competition. In fact, in Kansas you have more choices in Medicaid 
than you do in the Federal exchange in the State of Kansas. So we 
have looked at a number of the price issues and things like that, 
and it is going to be a challenge for people. 

Finally, as a physician, I see this every day. I visit with my col- 
leagues; we work together. We serve the uninsured. We have done 
that before. I have been doing it for 20 years; we will continue to 
do it in the future. This is not going to solve those issues. This is 
not going to make health care more affordable. In fact, it sets up 
new bureaucracies like the $3400 that I have to spend just now. 
It doesn’t make health care necessarily better. 

We can do a much better, and it is best left to the States. Thank 
you. 

[Prepared statement of Dr. Colyer follows:] 
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Good morning. Chairman Jordan, Chairman Lankford and members of the Subcommittees on 
Economic Growth and Health Care, 

Thank you for holding this hearing on the concerns of state governments related to the federal 
implementation of the Affordable Care Act. My name is Dr. Jeff Colyer. I am a practicing 
physician, and 1 am honored to serve as the Lieutenant Governor of the state of Kansas. 

There are several issues that affect states with the implementation of the Affordable Care Act in 
the short and long runs. Theoretically these issues should be less complex in Kansas than other- 
states because Kansans have chosen not to expand Medicaid nor implement a state based 
exchange. Nevertheless the issues are profound and detrimental to our citizens. 



17 


UNCERTAINTY DRAGGING DOWN BUSINESS 

Altliough we are told the entire law must be fiilly implemented to achieve its goals, the federal 
government is having significant problems and is delaying or modifying programs. This month, 
the Congressional Research Service reported that President Obama has already signed 14 laws 
that amend, cancel or otherwise change parts of his health care law, and most significantly, just 
this year his administration has taken five independent steps to delay significant provisions of the 
ACA on its own.' With a law of this size and scope, these haphazard changes are having a 
devastating effect on the confidence of citizens and businesses in our great state of Kansas, and 
across the country. And they obviously change the basis of the program. 

Uncertainty caused by the Affordable Care Act is a drag on Kansas businesses. A 2012 Mercer 
study indicates more than sixty percent of small business owners expect ACA to raise their 
business’s health care costs.^ Similar research by the Gallup Organization echoes these 
findings. These higher health insurance costs are creating incentives for businesses to cut back 
and produce services and products with fewer workers. The July 2013 Gallup poll of small- 
business owners further reveals that forty-eight percent of business owners believe the 
Affordable Care Act will be bad for their business, while forty-one percent indicated that they 
have held off on plans to hire new employees.^ 

In Kansas, this trend is no different. Wherever 1 go, the biggest concern I hear is the uncertainty 
about what the law is going to do to small business. A Kansan named Mike Bergmeier recently 
testified to Congress about the challenges that all federal regulations have on his business, Mr. 
Bergmeier, President of Shield Agricultural Equipment in Hutchison, Kansas told the House 
Small Business Committee he will not grow his company beyond the 44 full time employees and 
4-15 part time people he currently employs so as to avoid the mandates that apply to companies 
with 50 or more employees. Mr. Bergmeier’s situation is not unique. 

The inability of the Administration to project clearly and articulately how the law will affect 
small businesses is resulting in economic stagnation. Businesses are scared to invest in jobs, 
they're scared to invest in expansion, and they're scared to invest in Kansas’ future. This is 
damaging to everyone, but felt most directly by the middle class. 

The effect of the Affordable Care Act on the economy is like ice on the wing of an airplane 
preventing it from taking off. As stories like those told by Shield Agricultural Equipment play 
out thousands of times across the country, it is easy to understand why our economy refuses to 


‘ CRS memorandum to the Honorable Tom Cobum, September 5, 2013. 

■ Scott Shane, “Obamacare already shrinking small-business job growth” Enireprcneiir, September 1 2, 20 1 3. 

’ Dennis Jacobs, “HalfofU.S. small businesses think health law bad for them" Gallup: Economy, May 10, 2013. 
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take off as it should. 

INOPERABLE TIMELINE 

One place where states and the federal government interact is in detennining eligibility for 
Medicaid and the individuals on the exchange. In practical terms, this means that the state 
eligibility data platfonn must be interoperable with the federal eligibility system. This program 
has been a challenge to implement under the unreasonable timelines demanded by the law. 

While our state is significantly advanced in the process and has had a positive working 
relationship with the Centers for Medicare and Medicaid Services, we continue to face 
challenges. As recently as September 6, Kansas learned of technical updates that disrupted some 
of the critical preparation we had previously completed. As a result, countless resources and 
energy continue to be dedicated to evaluating the ever-changing landscape of ACA 
implementation. We must continually consider whether or not our timelines will match those of 
the federal government. 

Even if the deadlines are met there is a significant contradiction in determining eligibility. For 
Medicaid, states must verify incomes or face loss of federal funds. On the other hand income 
eligibility for subsidies on the federal exchange apparently does not need to be verified with the 
same rigor. It is hard for the taxpayers to have confidence in a system where exchanges use an 
■‘honor system” to verify income for federally run programs while the states - appropriately - 
use much more stringent verification for Medicaid. 

The lack of education and outreach by the federal government is disappointing. As a Federally 
Facilitated Marketplace, there is ambiguity on the state side because of the late date the federal 
government awarded navigator grants. This delay is forcing the navigators in Kansas to rapidly 
get up to speed, while the system they will be working with is not yet fully formed. 

The delays prevented many states from enacting appropriate privacy laws and have to deal with 
issues relating to insurance brokers, navigators, and an apparently a new category of assistors, 

GOVERNMENT ENFORCED RATES 

Unlike the president and his team have promoted, Kansans wili undoubtedly see rate hike and 
limited competition on the exchange. While most details of the exchange have not been released 
by the federal government, what we do know about rates is startling. A website recently 
launched by the Kansas insurance Department, insureks.org, allows Kansans to estimate their 
premiums under the new marketplace. The website projects a typical 25 year old uninsured male 
Kansan in Douglas County with an income of $30,000 wili have a premium of $163 per 
month. Further, this individual will only be able to choose between two companies. A similar 
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search on ehealthinsurance.com indicates this same young man could obtain insurance for $43 
per month today with the option of choosing a higher cost plan should he want. But unlike 
today, the Kansan in this exampie will be required by their government to purchase the far more 
expensive product he may not want or need on January 1 . 

Lastly, as a physician, 1 speak with my colleagues in the medical community every day. To a 
person all have expressed concern that the law will significantly limit their capacity to practice 
best care. They don’t understand how health outcomes can be improved by a law that drives 
healthcare decisions to be made from Washington rather than the cherished relationship between 
the doctor and patient. 

Kansans and 1 believe most Americans know the best decisions are made closest to the people. 

If we repeal the ACA, we can make a health care system that provides better results, provides 
coverage for the vulnerable, and is affoidable, 

Mr. Chairman Lankford, Mr. Chairman Jordan, thank you both very much for the opportunity to 
visit with you today. 
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Mr. Lankford. Senator Hutto. 

STATEMENT OF THE HONORABLE C. BRADLEY HUTTO 

Mr. Hutto. Thank you, Mr. Chairman. I thank the distinguished 
members for allowing me the opportunity to address the issue of 
the Affordable Care Act and how it will affect my rural South Caro- 
lirxd. district 

The Affordable Care Act would allow 350,000 to 400,000 South 
Carolinians to obtain health coverage. With Medicaid expansion, an 
additional 200,000 South Carolina adults could be covered. It is ap- 
palling that some South Carolina officials continue to pursue ef- 
forts to block our citizens from receiving health care coverage. 

I am pleased to be seated by our fine, hardworking attorney gen- 
eral from South Carolina, a friend of mine. Like me, he is privi- 
leged to be an elected official. But from his privileged place as an 
elected official and the child of an elected official. General Alan 
Wilson has enjoyed taxpayer subsidized health care for most of his 
life. He has never had to worry about having a doctor to see when 
he gets sick. 

Yet, when it comes to allowing hundreds of thousands of South 
Carolinians to obtain much-needed health coverage, he willingly 
leads the opposition, without offering any constructive alternatives 
to their plight. 

When I go back to the State Senate in January, I am going to 
be facing the first bill up, which is a Republican filed bill that will 
nullify Obamacare. In a chamber which is presided over by the por- 
trait of John C. Calhoun, we are going to debate nullification in the 
South Carolina Senate. 

We tried that in the middle 1800s. It didn’t work out too well for 
us then, and it is not going to work out too well this time. What 
we are looking for is solutions, not roadblocks. 

Without the expanded health care coverage from the Affordable 
Care Act, uninsured South Carolinians will continue to be rel- 
egated to emergency rooms across the State or to simply suffer in 
pain without basic care. Treatment in an emergency room for non- 
emergent conditions is the most inefficient and most expensive 
form of care. Expanded coverage can allow the newly insured to 
find a medical home where they can be diagnosed and treated for 
basic human health needs that do not require the attention of an 
emergency room. Medical homes will allow patient-focused prevent- 
ative care such as coaching and counseling on nutrition, diet, and 
physical activity, a holistic approach which will lead to cost-effec- 
tive health care. 

It is shameful for us to live in the greatest Country in the world 
and yet have our citizens face the threat of bankruptcy merely be- 
cause they got sick or injured. Economic ruin should not be the 
price of having a sick child. By having more of our citizens covered 
with comprehensive insurance, premiums should be lower. We look 
forward to a time when all of our citizens can enjoy the coverage 
that is enjoyed by General Wilson and myself Some could be cov- 
ered by expanding Medicaid, others by purchasing affordable cov- 
erage through the exchanges, and yet others through their employ- 
ment. It is this inclusive approach that will allow all South Caro- 
linians to be covered. 
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Full implementation of the Affordable Care Act will benefit tax- 
payers. Without expanded coverage, the cost of paying for treat- 
ment of the uninsured falls now on taxpayers and employers. South 
Carolinians have paid Federal taxes that can come home to South 
Carolina once the expansion is implemented. Once every one is cov- 
ered, medical costs can be more easily controlled and premium 
rates should fall. 

As more people have health care coverage, more providers are 
going to be needed. The expansion will result in an economic boost 
to South Carolina. The training of new providers will allow our 
technical colleges and our universities to grow. We have had a uni- 
versity-based research study done in our State that says that we 
can expect 44,000 new jobs from the full implementation of the 
ACA. The salaries from these employees and the expanded services 
will generate millions in annual earnings and ultimately new rev- 
enue for the State. This is in addition to the billions of dollars that 
will flow back to the State from the Federal Government over the 
next six years. 

Health care in South Carolina is 20 percent of our economy. With 
over 1100 different occupations, health care sectors in our State 
employ 250 South Carolinians. These are good paying jobs, jobs 
built on caring for our neighbors. It is a vital part of our economic 
sector and these are jobs that cannot be outsourced 

The Affordable Care Act is a huge net benefit not just to those 
with preexisting conditions, but to our taxpayers, our hospitals, our 
doctors, those who will be newly employed, and citizens who will 
see their premiums reduced. Quite simply. South Carolina needs to 
accept the benefits being extended to our citizens if for no other 
reason than it is the right thing to do. Thank you. 

Mr. Lankford. Attorney General Wilson. 

STATEMENT OF THE HONORABLE ALAN WILSON 

Mr. Wilson. Thank you for this opportunity to address the com- 
mittee. I want to deviate from my introduction briefly to say that 
several remarks were made that aren’t accurate. Earlier, Rep- 
resentative Cartwright mentioned that I was under the governor, 
under Governor Haley. That is not accurate. I am an independ- 
ently-elected official in South Carolina. 

To my recollection, those comments or that quote that was attrib- 
uted to me was not made by me. My opposition was presented in 
our briefs before the United States Supreme Court. As attorney 
general, I am not in the implementation process; I am here as an 
advocate for the consumers of South Carolina. Also, I am on gov- 
ernment health care, as my good friend. Senator Hutto, said, but 
after 17 and a half years and a combat tour in Iraq, I believe I am 
entitled to be on TRICARE. 

My testimony today has nothing to do with the merits of the Af- 
fordable Care Act; it has everything to do with the first obligation 
of government: the security and safety of the citizens, as well as 
sharing with Congress the need to indefinitely suspend implemen- 
tation of the Affordable Care Act until security risks are mitigated, 
privacy protections are provided, and legally mandated deadlines 
are properly met. 



22 


Despite the President saying, last month, we are all on our way 
to fully implementing the Affordable Care Act, important deadlines 
are being routinely missed and, more importantly, security con- 
cerns are being dismissed. An unpublished Congressional Research 
Service meme cited by Forbes last month noted that the Adminis- 
tration has missed more than half the legally imposed implementa- 
tion guidelines. 

In order for the ACA to adequately determine eligibility of con- 
sumers for exchange subsidies, it must create a data hub that cre- 
ates databases from seven different agencies. 

Last week. Centers for Medicare and Medicaid Services con- 
firmed the ACA’s data hub complies with Federal Standards. How- 
ever, the hub has not been beta-tested, independently verified, or 
properly audited by the inspector general. More troubling is the 
fact that senior HHS technology officials lowered previous stand- 
ards earlier this year by saying let’s just make sure it is not a 
third- world experience. 

When it goes live on October 1, it may not be a third-world expe- 
rience, but it will be a con man’s all-you-can-eat buffet, overflowing 
with a gold mine of sensitive information from the agency data- 
bases that fall under the hub. 

This information in the hub should be guarded as if it were gold 
in Fort Knox, not haphazardly. The hub should be at least required 
to exceed minimally adequate protocols which have allowed the 
records of more than 20 million veterans to be compromised during 
at least eight hacks of the VA’s unencrypted computer system be- 
tween 2010 and 2013. 

States are also victims of similar attacks. Exactly one year ago, 
more than 3.6 million South Carolinians were put at risk when 
hackers obtained our social security numbers and personal infor- 
mation during a major security breach at the South Carolina De- 
partment of Revenue. 

Such attacks make the hub’s insufficient security testing that 
much more troubling. However, that is not our primary immediate 
concern. Last month’s letter that was sent by the AGs and myself 
in 12 other States was prompted by the fact that HHS is not re- 
quiring groups receiving roughly $67 million in Navigator grants to 
properly screen, train, or conduct background checks on individuals 
who will be entering sensitive information into the Federal data 
hub. 

The vice president of a Navigator group which received $1.2 mil- 
lion in grants for South Carolina said last week in The State paper, 
it is like Girl Scouts selling cookies, you go to the shopping centers 
and set up tables to capture people as they come and go. 

The fact is it is more difficult to help Girl Scouts sell boxes of 
cookies than it is to become a health care Navigator. While groups 
like the Girl Scouts require employees to complete background 
checks, there are no such requirements for Navigators. This is de- 
spite the fact that HHS exchange regulations require Navigators to 
safeguard consumers’ sensitive personal information, including, but 
not limited to, health, income, employment, tax, and social security 
information. The only requirement for Navigators is that they com- 
plete 20 hours of online training, less than most States require for 
a driver’s license. 
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This weekend, newspapers across the Country ran headlines 
such as Rollout of Obamacare spawns slew of scams: Con artists 
are busy dialing seniors and other consumers as they try to cash 
in on the confusion around the Affordable Care Act. Last week, the 
Department of Insurance in our State issued a consumer alert due 
to the proliferation of online, in person, and telephone scams. 

The first obligation of government is maintaining the safety and 
security of its citizens. Ironically, the implementation of a Federal 
program designed to provide health care to all Americans puts us 
all at severe risk because it is riddled with scams and security 
breaches. Americans should not have to barter their privacy and fi- 
nancial security for health insurance. 

Thus far, the Administration’s implementation of the Affordable 
Care Act undermines a fundamental responsibility of the Federal 
Government, the security of its citizens. Until HHS answers our 
questions and rectifies this matter by properly safeguarding Ameri- 
can’s personal information. Congress must suspend implementation 
of the ACA. Thank you. 

[Prepared statement of Mr. Wilson follows:] 
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Prqjared Remarks 

South Carolina Attorney General Alan Wilson 
House Oversight and Government Reform Committee 
September 18, 2013 

Thank you for the opportunity to share the concerns of Attorneys General from across the 
country. Last month, thirteen state Attorneys General, led by West Virginia’s Patrick Morrissey, 
wrote Health and Human Services Secretary Kathleen Sebelius. Our letter outlined twenty-one 
simple, time-sensitive questions related to consumer protection and fraud prevention concerns 
associated with HHS Navigators and the implementation of the Affordable Care Act.' 

My testimony today has nothing to do with the merits of the Affordable Care Act. It has 
everything to do with the first obligation of government, the security and safety of its citizens, 
and sharing with Congress the need to indefinitely suspend implementation of the Affordable 
Care Act until security risks are mitigated; privacy protections are provided; and legally 
mandated deadlines are properly met. 

Despite the President saying last month “we’re well on our way to fully implementing the 
Affordable Care Act,” important deadlines are being routinely missed, and more importantly, 
security concerns are being dismissed. An unpublished Congressional Research Service memo 
cited by Forbes last month noted the Administration has missed more than half of the legally 
imposed implementation deadlines (41 of 73).“ 

In order for the ACA to adequately determine the eligibility of consumers for exchange subsidies 
it must create a data hub that connects data bases from seven different agencies which include 
Medicare, Medicaid, the IRS, Homeland Security, HHS, VA and the Social Security 
Administration. 

Last week, the Centers for Medicare and Medicaid Services confirmed the ACA’s data “hub” 
complies with federal standards.” However, the hub has not been beta-tested, independently 
verified or properly audited by the Inspector General. More troubling is the fact senior HHS 
technology officials lowered previous standards earlier this year by saying, “Let’s just make sure 
it’s not a third-world experience.”"' 

When it goes live on October 1, it may not be a third world experience, but it will be a con-man’s 
all-you-can-eat buffet overflowing with a gold mine of sensitive information from 
Medicare/Medicaid, Social Security, IRS, Homeland Security, HHS, VA, and other government 
databases. 

This information in the Hub should be guarded as if it were the gold in Fort Knox, not 
haphazardly. The Hub should be required to exceed minimally adequate protocols which have 
allowed the records of more than 20 million veterans to be compromised during at least eight 
hacks of the VA’s unencrypted computer system between 2010 and 2013.'' 
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States are also victim of similar attacks. Exactly one year ago, more than 3.6 million South 
Carolinians were put at risk when hackers obtained our social security numbers and personal 
information during a major security breach at the South Carolina Department of Revenue.'"' 

Such attacks make the Hub’s insufficient security testing that much more troubling. However, 
that is not our primary immediate concent. Last month’s letter was prompted by the fact that 
HHS is not requiring groups receiving roughly $67 million in Navigator grants to properly 
screen, train, or conduct background checks on individuals who will be entering sensitive 
information into the federal data hub. 

The Vice President for a group which received a $ 1 .2 million grant to “conduct target marketing 
campaigns and public education events” throughout South Carolina''" said last week (in The 
State), “It’s like the Girl Scouts (selling cookies), you go to shopping centers and set up tables to 
capture people as they come and go.”''"" 

The fact is - it is more difScult to help Girl Scouts sell boxes of cookies than it is to become a 
Healthcare Navigator.” While groups like the Girl Scouts require employees to complete 
background checks, there are no such requirements for Navigators. This is despite the fact that 
HHS Exchange Regulations require Navigators to “safeguard consumers’ sensitive personal 
information” including but not limited to health, income, employment, and tax, and social 
security information.* The only requirement for Navigators is that they complete 20 hours of 
online training, less than most states require for a driver’s license. 

This weekend, newspapers across the country ran headlines such as, “Rollout of Obamacare 
spawns slew of scams: Con artists are busy dialing seniors and other consumers as they try to 
cash in on the confusion around the Affordable Care Act.”*' Last week, the South Carolina 
Department of Insurance issued a consumer alert due to the proliferation of online, in person, and 
telephone scams.*" 

The first obligation of government is maintaining the safety and security of its citizens. 

Ironically, the implementation of a federal program, designed to provide health care to all 
Americans, puts us all at severe risk because it is riddled with scams and security breaches. 
Americans should not have to barter their privacy and financial security for health insurance. 

Thus far, the Administration’s implementation of the Affordable Care Act only does violence to 
the fundamental responsibility of the federal government, the security of its citizens. HHS must 
answer our questions and rectify this matter. If Americans’ personal information catmot be 
safeguarded, the Administration must be held accountable. 
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Mr. Lankford. Representative Jackson. 

STATEMENT OF THE HONORABLE KATRINA R. JACKSON 

Ms. Jackson. Members of this committee, I serve in Louisiana 
as a State legislator as a member of the House Health and Welfare 
Committee, Joint Committee on Budget, and the Committee on Ap- 
propriations. 

The United States Supreme Court has emphatically stated what 
the law is relative to health care in the United States of America. 
In upholding the Patient Protection and Affordable Care Act. How- 
ever, we sit here today continuously debating this law, instead of 
working together to ensure that this implementation is beneficial 
to all States and all citizens of the United States. 

In a State where almost 900,000, some 20 percent of Louisiana’s 
population, is uninsured and the health care budget has been cut 
by 10 percent each year for five consecutive years, we cannot afford 
to decline any portion of the Affordable Health Care Act. Our gov- 
ernor advocated for us cutting one of the most vital health care 
services offered to any State’s constituency, our hospice care, to 
take care of the problem, he said. 

As a State representative who represents Louisiana citizens who 
have entrusted us with the duty to ensure that we do all we can 
to represent them, I cannot, in good conscience, in good moral con- 
science, advocate for the repeal or de-funding of the Affordable 
Health Care Act, for in doing so I would fail an overwhelming num- 
ber of the constituency in my State. 

The secretary of the Louisiana Department of Health and Hos- 
pitals, who sits next to me today, will neglect to mention that she, 
herself, and her Department published a report that reflects up to 
a $367.5 million savings while offering health care to over 400,000 
of our uninsured citizens, almost half of those on the uninsured 
roll. Our independent, nonpartisan legislative fiscal office arrived 
at an even higher number in savings to Louisiana and its citizens, 
almost $550 million. 

DHSH will stand before you today on behalf of Louisiana com- 
plaining about the difficulty in implementing this Act. However, 
they have wasted countless time supporting measures such as one 
that we voted down last session, in this current year, which would 
have required us to take a vote of referendum of our people by two- 
thirds vote in order to enact any portion of the Affordable Health 
Care Act. 

Louisiana spends over $600 million in uncompensated care year- 
ly, mainly through DISH dollars that we continuously request from 
the Federal Government. We are one of the top five States who re- 
ceive and expend these dollars. Independent reports reflect that the 
Affordable Health Care Act will save the Federal Government ap- 
proximately 50 percent of all DISH dollars spent around this Na- 
tion. That is the long-term savings. The immediate savings in 2014 
show approximately $500 million in savings to this Federal Gov- 
ernment. 

Louisiana’s economy, just like many other States, has suffered 
during these tough economic times. The full implementation of the 
Affordable Health Care Act offers an injection of $26.8 billion in 
our State’s economy and will create over 47,000 jobs in the State 
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of Louisiana. It will further aid businesses by contributing greatly 
to a healthier, more productive workforce. The Federal insurance 
exchange is beneficial to those currently paying insurance pre- 
miums by creating a more competitive market and driving down 
the costs of insurance premiums for everyone. 

Somewhere in Louisiana, and all across this Nation, there are 
younger versions of you and myself who aspire to matriculate in in- 
stitutions of higher learning without having to worry about wheth- 
er they will have insurance or not. The Affordable Health Care Act 
offers them access to the American dream, something that most of 
us have already been through. By allowing them to remain covered 
under their parents’ premiums, their parents, who are mostly mid- 
dle-to upper-class citizens, have paid for those premiums. 

In each of our great States, just like Ms. Ritter, who sits here 
today, there are families with children or sick parents who have 
been diagnosed with life-threatening conditions and have been told 
that they have reached their mandatory maximum of benefits. I 
say to you today our good conscience tells us that we must respond 
to their needs, and the Affordable Health Care Act has done so. 
But if you don’t believe me, a great writer once penned our great 
lord and savior Jesus Christ when he told us that what we do to 
the least of these we also do to him. It is time to do what is right. 

Mr. Lankford. Secretary Kliebert. 

STATEMENT OF KATHY KLIEBERT 

Ms. Kliebert. Good morning. Thank you for the invitation to 
highlight how the implementation of the Patient Protection and Af- 
fordable Care Act has presented major problems for Louisiana. My 
name is Kathy Kliebert. I am the Secretary of the Department of 
Health and Hospitals in Louisiana. I have served the Department 
for over 25 years, primarily working with individuals who have be- 
havioral health challenges and those individuals with develop- 
mental disabilities. 

Since the Affordable Care Act was signed into law, we have re- 
peatedly shared our concerns with the law itself and with its imple- 
mentation. Over the past few years we have seen our fears become 
reality, and our decision to not establish a State-based exchange in 
Louisiana validated. As a complex project with often delayed and 
frequently changing guidance, it is not surprising that many 
States, and even the Federal Government, are narrowing the scope 
of their day one exchange capabilities as we near the mandated 
launch. 

Though this law was passed over three years ago, much of the 
critical guidance and regulations have only been issued in this past 
year, and they continue to change. For example, CMS released in 
June what they claimed to be the final version of guidance that will 
govern interactions between the exchange and State Medicaid pro- 
grams. However, we have since learned that new changes are 
forthcoming, which will likely require significant reprogramming 
efforts for our Medicaid eligibility system. 

Critical questions often take three to four months for a response, 
wasting precious time and resources that easily could have been 
avoided and cannot be afforded as we near federally mandated 
deadlines. 



29 


We have also faced conflicting messages and confusing misin- 
formation. In just one example, we recently experienced confusion 
about whether pregnancy was considered a qualifying life event for 
women to enroll in the exchanges outside of the designated open 
enrollment period. The Federal Government’s own website recently 
changed the definition of a qualifying life event, removing the 
event of becoming pregnant and now stating that it is the birth of 
the baby that qualifies the woman for coverage. 

After seeking clarification, we have received multiple and con- 
flicting answers from HHS officials. The screen shots included in 
my written testimony, taken just a few weeks apart, illustrate this 
frustrating inconsistency. 

We are also troubled with how HHS is conducting education and 
outreach in States with a Federal exchange, where they have as- 
signed much of the responsibility to federally-funded Navigators. 
Named only weeks ago, these groups have had barely a month and 
a half to prepare. There is almost no oversight or standards for 
how they will work, and their training requirements have actually 
been scanned down by HHS. 

We also have serious concerns about the call centers that will 
provide much of the direct consumer assistance. We learned from 
a press release that a call center will be operated in the small town 
of Bogalusa, Louisiana, but its operations are only starting this 
month, meaning their employees will have less than a month of 
training before launch. 

Just last week we were alarmed to hear that a constitute who 
called the exchange hotline was told that many States are expand- 
ing their Medicaid eligibility. He was told to first call the State to 
see if he may now qualify for Medicaid, even though Louisiana has 
very publicly stated that it will not expand Medicaid eligibility. If 
the Federal call center employees are not equipped with such basic 
information, how are they expected to help individuals navigate 
this enormously complex program? 

We have also been frustrated by numerous technical issues that 
have resulted in duplicate efforts for States, particularly as it re- 
lates to the single streamline application for both Medicaid and the 
exchange and the new Federal data services hub. For example, we 
asked CMS for the ability to link directly to the single streamline 
application being built at the Federal level, rather than duplicate 
those efforts at the State level. We were told that each State was 
responsible for building its own application based on the Federal 
version, which was not made available until April of this year. We 
then made multiple requests to CMS this summer for its online ap- 
plication source code in order for our contractor to verify Louisi- 
ana’s version. It was never provided to us. 

In March, Federal officials promised to provide States with a no- 
cost solution to meet the newly mandated. Modified Adjustor Gross 
Income standard for Medicaid eligibility. However, we learned in a 
June conference call that we had the responsibility. We anticipate 
that it will take our contractor more than 5,000 hours of work to 
meet all the related mandates, for a total cost of $750,000. To frus- 
trate matters further, we learned last week the Federal solution 
was finally ready, far too late to be useful. 



30 


While I have only highlighted our major concerns, we expect 
more problems to arise, as October is just two weeks away. While 
these facts raise serious questions about whether implementation 
of the exchanges should be delayed, we continue to believe the best 
solution for our Nation and our State is that the entire law be re- 
pealed and replaced with a more affordable and market-driven so- 
lution that gives States the flexibility to design programs that best 
meet the needs of their individual populations. Thank you. 

[Prepared statement of Ms. Kliebert follows:] 
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Introduction 

Good morning, Chairman Lankford, Ra nking Member Speier, Chairman [ordan, Raking Member 
Cartwright, and disdnguished members of the subcommittees. Thank you for the in'^'itation to tesrih' 
on the obstacles we are facing at the state level as the Patient Protection and Affordable Care Act 
(PPACA) is implemented, particularly as it relates to the Federally-Facilitated Health Insurance 
Exchange in Louisiana. 

My name is Kathy Kliebert, and I am the Secretary of the Louisiana Department of Health and 
Hospitals (IX)HH) and senior health poUc}^ advisor to Governor Bobby Jindal. Prior to my 
appointment as secretan^, I seived as the Department’s deputy secretary, where I provided 
leadership to the agency’s program offices, including the Offices for Citizens with Developmental 
Disabilities, Behavioral Health, Public Health, and Aging and Adult Services. Prior to my 
appointment as Deputy Secretan^, I led the Office of Behavioral Health, where I managed the 
merger of the Department’s mental health and addictive disorders offices to better sen’-e 
Louisianians in need. I also spearheaded the development and implementation of Louisiana’s new 
approach to both delivering and financing behavioral health services for approximately one million 
Louisiana children and adults through a fully integrated, single-point-of-entry system. 

I have dedicated the bulk of my career to serving individuals with developmental disabilities through 
the Department’s Office for Citizens with Developmental Disabilities (OCDD), which I also led as 
Assistant Secretary for six years. During my tenure with OCDD, we successfully completed a multi- 
year transition to move individuals out of institutions and into community-based services, reducing 
the number of individuals living in institutions by more than 26 percent. Prior to leading OCDD, I 
served as diversification director of the Metropolitan/Peltier-Lawless Development Centers in New 
Orleans and Thibodaux, where I led the expansion of community-based options for people with 
developmental disabilities. I have more than 20 years of experience as a licensed clinical social 
worker and have a master's degree in social work. I also currently serve as Secretary of the Louisiana 
Educational Television Board and as a member of the Louisiana Children’s Cabinet. 

Introduction 

Since PPACA was signed into law, we have repeatedly shared our concerns regarding its policy 
implications, lack of sufficient guidance and unreasonable timelines for implementation. Over the 
past few years we have seen our warnings become reality. Today, I would like to address some of 
those continuing concerns. 

On March 23, 201 1 , the State of Louisiana announced that it would not assume the risk of building 
a state-based health insurance Exchange as outlined by the PPACA. Over time, this has proven to 
be a sound decision for our state and for the 33 others who joined us. Just last week, a senior official 
from one of the leading consulting groups assisting states with Exchange development, Leavitt 
Group, told your colleagues on the Health Subcommittee of House Energy and Commerce that not 
a single state-operated Exchange appeared to be completely ready to launch on October 1, 2013. As 
was noted in his testimony, these Exchanges remain an enormously complex IT project with 
frequently changing and delayed guidance. It is not surprising that many states are narrowing the 
scope of their day-one Exchange capabilities as we near their mandated launch. 
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Meanwliile, contractors building the federal Exchange that will ser\'e 34 states have, under the close 
watch of the U.S. Department of Health and Human Services (HHS), unsurpiisinglr offered their 
assurances that the federal Exchange launch on October 1. Despite these reassurances, I am 
frustrated by what appears to be, based on our owm front-line experience, a lack of forthrightness 
from federal officials and contractors about the status of critical components. \Xlth less than two 
weeks until the doors open for indinduals to enroll, many questions remain about whether the 
systems are ready. 

fhere is a common misconception that states that have opted not to expand their Medicaid 
programs or build their own Exchange are free of the onerous mandates of PPACA. To the 
contrary, we are faced with numerous new requirements, which I will highlight. Through my 
testimony I udll describe the major hurdles Louisiana has faced, touching on the three main areas of 
concern, which are (1) guidance from CMS, (2) conflicting messages and misinformation, and (3) 
technical issues and delays. 

Exchange Implementation Issues 

Although PPACA was signed into law in 2010, it was not until this past year that federal officials 
began to release the bulk of the guidance related to critical components of this law. \X4iile we have 
elected not to expand Medicaid or establish our own Exchange, our staff, particularly our Medicaid 
eligibility and information technology teams, has been working non-stop to meet the complex new 
mandates set by the law. Although our concerns are many, the main issues we have experienced thus 
far with the rushed implementation of this law are described as follows. 

Guidance 

Much of the guidance and regulations have been issued in rapid succession over the past 
year. This condensed timeline has provided states with far too little time to carefully read 
and thoroughly understand them, much less provide meaningful questions and comments. 
Even more concerning is that the rules keep changing. For example, CMS released in June 
2013 what it claimed to be the final version of guidance that will govern how interactions 
between the Exchange and state Medicaid programs will work, but we have since learned 
from CMS officials that they are making tweaks to this without a firm delivery date. While 
we are unsure what these changes will include, we know they will likely require 
reprogramming efforts for states. 

In addition to the issues we face because of late guidance releases, we’ve struggled to get 
timely answers to pertinent questions from federal officials. For example, on April 1, 2013, 
CMS agreed to provide details on how data transfers would be structured in response to 
requests made by Louisiana Medicaid staff on multiple occasions. This information was 
never received and our contractor was forced to comply by other means, wasting precious 
time and resources, which could easily have been avoided with proper guidance. It would 
often take CMS three or four months to respond to other critical questions about eligibility 
operations. We cannot afford to wait months for these answers as we prepare for the fast 
approaching, federally-mandated readiness deadlines. 

Conflicting Messages and Misinformation 

While there are clearly many dedicated career officials at the federal level working on 
PPACA, they’ve been tasked with the job of implementing an unworkable law within an 
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(..'ven more lirirealisdc timetrame. As a result, it is not surprising that stares are oftea laced 
with conflicting and changing guidance. 

1 < ) p.i n kli. '.'■'1 one example, Louisiana Medicaid eligibility staft recetith' requested 
u’.nidcat' el < «-i tin issue of whether pregnancy is considered a ‘'qualifying life event" to 
t .:!< -li ■ 1 'be iiachanges outside of the designated open enrollrnent period. I'ntii very 
V c atl\ . 1 II iS’^ priman- Exchange Website, Healdicare.goT, had included in its definition of 
qujb f\ .ng life t \ ent the example of when you “become pregnant." Howew-r rhe information 
> ni the -itL 1 cccnilt changed to state that it is the birth of the baby that qualihes the woman 
h n c* wetage ( )i our requests for clarification, we’ve received multiple and conflicting 
. n•^v er< firtm \ arious i IHS officials. The below screenshots, taken only a few weeks apart. 
iJ'iivt’-.ue tills tnisi aring inconsistency. 



•••"• ksBSi 


•• • ■ " •■lAd 

siimsa; ' 



Glossary 

Qualifying life Event 



HeaMmre.Goff - Glossary 


Additionally, we continue to be concerned vAth. how HHS is conducting education and 
outreach in states. Although Hf-IS set aside |1 billion for the implementation of PPACA, the 
agency has made repeated requests for billions more, including solicitations to private 
industry.’ Though HealrhCare.gov is the main W'ebsite for consumer information and is the 
access point for the federal Exchange, it was only redesigned and focused for consumer 
access at the end ]une 2013, on the same day its corresponding call center launched a soft 


' Budget request denied, Sebeiius turns to health executives to finance Obamacare, Washington Post, 
http://www.'washingtonpost.com/blogs/wonkbloe/wD/2Q13/05/lQ/budRet-reauest-denied-sebeiius-turns-to- 
health-executives-to-finance-obamacare/. May 10, 2013. 
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Open." Most concerning is die fact that federal officials have assigned much of their 
responsibilip" for education and outreach in Louisiana to federally-funded “Na^tigators,” 
which were only announced on August 15, 2013. With almost no oversight, these groups 
have essentially a month in a half to train their staff on the complex workings of this new 
federal program and to begin educating the public about how to appropriately access the 
Exchange and make an informed decision. 

Furthermore, we have serious concerns ^xtith how effective the Exchange call center will be 
in answering consumer questions. S imilar to the Navigators, the call centers that were 
contracted to answer consumer questions and enroll indi^tiduals are on a rapid timeline for 
hiring and training. In July 2013, it was announced that a 600-person call center senting 
seven states with a federal Exchange was being opened in the small town of Bogalusa, 
Louisiana with an anticipated start to operations expected in September 2013. That means 
the employees in the call center answering consumer questions will have less than a month 
of training, '^^e were alarmed this past week upon recemng word from a constituent in 
Louisiana who had called the Exchange hotline to find out about how he could enroll in a 
health plan on October 1, only to be directed to first contact his state’s Medicaid office. He 
was told that many states are expanding their Medicaid eh^bility and he may now qualify for 
the Medicaid program in Louisiana. This left the individual in a frustrating cycle as our staff 
had to answer basic questions about the Exchange and direct him back to the appropriate 
channels. If the federal call center employees do not even know basic information like which 
states are expanding Medicaid and which are not, how are they to be expected to help 
individuals navi^te the complex process of qualifying for an advanced premium tax credit 
and selecting from potentially hundreds of health plan coverage options? 


Technical Issues and Delays 

We’ve already seen delays of critical pieces of the law, including the mandate that larger 
employers offer health coverage to their workers and the requirement for state-based 
Exchanges to verify applicant income. Other delays have forced compromises in readiness. I 
previously mentioned how the organizations tasked with helping people enroll are only now 
starting to be trained. Some of those training requirements, such as those for the navigators, 
now have been scaled back from a requirement of 30 hours of training to only 20.'* 

We’re additionally concerned about the lack of interoperability between systems and a 
duplication of efforts. PPACA was touted as a means to sync state and federal operations, 
notably through efforts such as the single streamlined application and the federal data 
services hub. Both efforts have proven to be problematic. 


^ HHS launches Health Insurance Exchange educational toots, 
httD://www.hhs.gov/news/Dress/2013Dres/06/20130624a.html. June 24, 2013. 

^ General Dynamics brings 600 new jobs to Bogalusa, http://www.fox8live.cQm/storv/22970885/generai-dvnamics- 
brings-SOO-new-iobs-tQ-boealusa. August 6. 

** Preparations for Health Exchanges on Tight Schedule, 

http://online.wsi.eom/artide/SB10001424127887324170004578638100820728288.htmi. August 7, 2013. 
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For example, Louisiana requested an abiiit}' to link to the single streamlined application 
being built on the federal level as replicating those efforts at the state level would be a costlv 
duplication. It was then our understanding that each state was responsible for building its 
own single, streamlined application, based on the federal version (which was not completed 
undi April 2013). Essentially, each stete would be duplicating efforts already made by the 
federal go^’ernment. Multiple requests were made to CMS in July of tills 3 ‘ear for its online 
application source code, in order for our contractor to check the coding being used for 
Louisiana’s version. That source code was ne\'er proidded to us. 

One of the criticisms most frequently dted recendy has been the delay in and lack of security 
and functionality testing for components of the Exchange. As you are surely aware, the 
Government Accountability Office (GAO) warned in June 2013 of a likely delay in its 
launch, and just last month the HHS Office of the Inspector General pointed out that 
testing of the neiv “data sendees hub” that will support the Exchange was more than a 
month behind schedule. 'Fhe final deadline for certifiing the security of the system was 
pushed back to Sept. 30 — one day before the Exchanges are set to go live. Given the highly 
sensitive nature of the information that will be transmitted through this process, this is most 
concerning. 

The problems are not just isolated to the inner workings, but could have a real impact on 
consumers. It was revealed on a recent conference call between federal contractors and 
insurance industry representatives that there were significant issues with how information 
about health plan cost information was being displayed on the new Exchange website^ One 
Florida insurer noted that their information made it appear that there was no charge at ail for 
some medical services, when in fact that was only the case after a deductible had been met. 
This led to federal officials delaying their timeframe for signing final agreements with 
companies issuing health plans on the federal Exchange while these issues were worked out. 

New federal requirements have also placed a significant burden on states. For example, 
states are required to convert their Medicaid eligibility standards to the new MAGI 
(Modified Adjusted Gross Income) standard. This requires extensive modifications to states’ 
Eligibility systems and external interfaces. In a March 2013 CMS presentation, Federal 
officials promised to provide states with a no-cost solution called “MAGI-in-a-box.” State 
integration and testing for this solution was initially scheduled for the end of May 2013. 
However, Louisiana Medicaid staff learned on June 13, 2013, during one of our regularly 
scheduled calls with CMS, that the service would not be available after all. We were told that 
we should now consider other alternatives. This left the state with the responsibility of 
executing contracts and conducting systems modifications to meet the October 1, 2013 
deadline. We anticipate it will take our contractor 5,437 hours of work at $138.86 per hour to 
meet all of the MAGI-related mandates, for a total cost of roughly $750,000. To frustrate 
matters further, we finally learned last week that the federal solution was ready — far too late 
to be useful as we’ve already had to complete the work in order to meet CMS deadlines. 

While states are faced with onerous and often unalterable federal deadlines, weVe learned 
that HHS officials often apply a different standaixl to themselves. Just this last week, 


^ Technical snafus confuse charges for Obamacare plans, httD://www.reuters.com/article/2013/09/05/us-usa- 
hea!thcare-technologv-iclUSBRE98405E2013Q905. Sep. 5, 2013 
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Louisiana Medicaid staff attended the ^tESC Conference in Charleston and learned from a 
Deputt' Director for the Centers for Medicaid and CHIP that the federal government would 
not be ready to make account transfers on October 1, 2013, as it was supposed to do. The 
federal Exchange is intended to have the capability of making Medicaid eligibilitt' 
determinations using our eligibility guidelines and transferring the applicant’s file to the state 
to activate coverage. With that capability now delayed, we asked what CMS’s contingency 
plan was, and the official stated the Exchange was going to hold the application and tell the 
individual that if they needed immediate coverage they should contact the state directly, 
which essentially requires individuals to apply twice. The CMS official could not provide a 
timeframe for how long it would take the agenq' to have the system ready to make transfers. 
It is extremely frustrating that states are often told that our compliance by hard deadlines is 
expected while federal officials delay their o-wn capabilities and requirements repeatedly. 

Conclusion 

I’d like to reiterate that although Louisiana is not operating our own Exchange or expanding our 
Medicaid program, we are not free of the impact of this law, nor are our residents. In my testimony I 
described some of the major hurdles Louisiana has faced as federal officials force a rushed 
implementation of this law, though I did not touch on every issue that we have faced. Certainly, we 
expect more problems to arise as October 1, 2013 approaches. Without timely, clear guidance from 
CMS, and facing an abundance of conflicting messages, misinformation, and numerous technical 
issues and delays, Louisiana continues to have serious concerns about the implementation of the 
Affordable Care Act. While these facts raise serious questions about whether implementation of the 
Exchanges should be delayed, we continue to believe that the best solution for our nation and state 
is that the law be repealed and replaced with a more affordable and market-driven solution that gives 
states the flexibility to design programs that best meet the needs of their individual populations. 
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Mr. Lankford. Senator Sobel. 

STATEMENT OF THE HONORABLE ELEANOR SOBEL 

Ms. Sobel. Good morning, Chairman Lankford, Chairman Jor- 
dan, Ranking Member Speier, Ranking Member Cartwright, and 
members of the committee. Thank you for extending me an invita- 
tion to testify today on the Federal Implementation of Obamacare. 
Concerns of State Governments. I am excited and eager to eluci- 
date the problems we have encountered and address opposition to 
the implementation of the Affordable Care Act in Florida. 

My name is Eleanor Sobel, and I represent the 33rd District in 
the Florida Senate. I was first elected to the Florida Senate in 2008 
and I serve as chairwoman of the Florida Senate Children, Fami- 
lies, and Elder Affairs Committee. I also serve as vice chair of the 
Florida Senate Ethics and Elections Committee, as well as vice 
chair of the Florida Senate Health Policy Committee, vice chair on 
the Senate Select Committee for Affordable Health Care, as well as 
a delegate to the National Conference of State Legislators in an 
overwhelmingly predominant Republican Senate. 

I wish I could be here with better news, telling you that the 
State legislature managed to put partisan politics aside and expand 
coverage to millions of uninsured individuals. Unfortunately, as 
you may know, this is not the case. Regular session, our spring ses- 
sion, concluded with the legislature being unable to pass on a bill 
to expand coverage. 

I am here to also tell you that the State of Florida is actually 
punishing its people by putting up roadblocks and barricades to ob- 
taining quality, affordable, accessible health care. The message 
some of Florida’s Republican leaders are sending, would you be- 
lieve, sound something like this: Health care is a privilege, not a 
right, and don’t expect help from the government. Another message 
that is going forth was: We are here to put up barricades and ob- 
stacles, and to create public chaos and misinformation all in the 
name of political warfare. 

The Florida House, Senate, governor, and cabinet are divided, 
split. The Senate wishes to move forward with Obamacare. We 
came up with a bipartisan bill in the Florida Senate that was a 
public-private partnership that actually would cover 1.5 million 
people in Florida, as well as use the $52 billion of the money from 
the Federal Government to help implement the program. Our Sen- 
ate President Gates has also made overtures to work with Sec- 
retary Kathleen Sebelius. However, the House, governor, and cabi- 
net are irrationally and ideologically preventing the execution and 
implementation of a policy that the citizens of Florida so des- 
perately require. 

Florida has the second highest percentage of uninsured residents 
in the Nation, at 25.3 percent. Florida has rejected again the $5.2 
billion over a 10-year period of Federal Medicaid money, which 
would have served 1.5 million Floridians. The Florida House will 
not go along with the Senate’s public-private expansion plans, and 
Governor Rick Scott often contradicts himself, saying he support 
Medicaid expansion and then does an about-face by trying to defeat 
implementation of Obamacare. 
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I want to focus on the two most important Florida sandbag 
issues that I have encountered in the implementation of affordable 
health care in Florida. 

Sandbag number one: What is the best way to defeat a program? 
Answer: Make sure no one knows about it or understands how it 
affects the well-being of its citizens. 

Just recently, Governor Scott has implemented a policy that 
would prevent the 60 Departments of Health from carrying out 
much needed education to the uninsured, claiming that health care 
education, known as Navigators, will be allegedly violating HIPAA 
laws. This is a desperate attempt to prevent access to those who 
need health insurance the most. 

Sandbag number two: Last session, the Florida legislature 
passed a bill that handcuffed the insurance commissioner to use 
his State authority to negotiate lower rates of premiums for two 
years. Affordable insurance is a key part of Obamacare. Although 
Florida has agreed to a federally-run marketplace, the Federal 
Government can only rule if rates are reasonable or unreasonable, 
but cannot negotiate lower rates. We needed the insurance commis- 
sion to provide the lowest rates possible so people would sign up. 
Hopefully, tax credits will reduce costs and make insurance afford- 
able. 

We must find a way to put aside Florida’s differences and move 
forward with the Affordable Care Act. We must move forward with 
this very, very important Act and rectify Florida’s political stale- 
mate. Thank you very much for your consideration. 

Mr. Lankford. Representative Hudson. 

STATEMENT OF THE HONORABLE MATTHEW HUDSON 

Mr. Hudson. Good morning. Chairman Lankford, Chairman Jor- 
dan, and members of the committee. Thank you for inviting me to 
speak with you today. My name is Matt Hudson, and I am honored 
to represent District 80 in the Florida House of Representatives. I 
also chair the Florida House Health Appropriations Subcommittee, 
serve as vice chair of the Florida House Select Committee on 
PPACA, and cochair of the National Conference of State Legisla- 
tures Health Committee. I am also a Florida realtor. 

Remember when you bought your first home? You saved money, 
found a home you liked. And then what if your realtor had handed 
you a contract and you had to review it and three of the pages were 
blank, and then when you questioned it they said trust me? I am 
positive none of you would have invested your money that way. I 
am positive that the citizens of Florida expect their government to 
make well-informed decisions, not based on Federal promises like 
trust me. But that is exactly what the ACA has forced us to do. 

What we do know doesn’t look very good. The ACA will make our 
health workforce shortage even worse and has led to skyrocketing 
premiums. It has kept States uninformed and puts consumers’ pri- 
vacy at risk through the insurance exchanges. And its Medicaid ex- 
pansions threaten patients’ health and taxpayers’ bottom line. 

The ACA will make our health workforce shortage even worse. 
By 2020, we will have a national shortage of more than 90,000 phy- 
sicians and 1.2 million nurses. In Florida, about 13 percent of our 
physician workforce is retiring in the next five years, and we are 
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currently already short 753 doctors in our 248 primary care crisis 
areas. A massive influx of Government-subsidized health care re- 
cipients, because of the ACA’s insurance exchanges and Medicaid 
expansions will make things much worse. Because of the ACA, pa- 
tients will face even longer wait times and worse access to specialty 
care. Costs will obviously spike as the demand for limited health 
care services will dramatically increase. 

The ACA will drive patients’ premiums higher. We were prom- 
ised the ACA would let us keep the plan we like and the doctors 
we trust, but the premium increases resulting from the web of new 
regulations and mandates make that an empty promise for millions 
of Floridians. The Florida Office of Insurance Regulation projects 
that our small group and individual market premiums will rise an 
average of between 5 and 40 percent. Will these folks have to 
choose between prohibitively high premiums and fear of Govern- 
ment-run health care or no coverage at all? Where is the promise 
in that? 

Washington isn’t providing answers about insurance exchanges 
or protecting citizens’ privacy. As Florida weighed whether the 
State or the Federal Government would build a State-based ex- 
change, we had questions that needed answering. These questions 
were included in a three-page November 2012 letter from our 
House speaker and our Senator president to HHS. They did not re- 
spond until January, after our exchange decision deadline. And the 
response was just three brief paragraphs that did not answer any 
of our questions. 

Based on the final HHS rules for federally-facilitated exchanges, 
Florida made the right decision in rejecting a State-based ex- 
change. Still, the time line and HHS’s non-cooperation made an in- 
formed decision process impossible. 

What we did know is that the exchange applicants will have to 
hand over social security numbers, birth dates, employment infor- 
mation, tax returns, and much more, all the information needed for 
identity theft, and we took action. Florida passed a law that re- 
quired the registration of exchange Navigators, which included 
background screenings, disqualifications for certain crimes, and 
penalties for improper actions. 

Medicaid expansion is wrong for patients and taxpayers. Med- 
icaid is already a problem across the Nation; access is limited and 
outcomes are poor. The only randomized control trial of Medicaid 
ever conducted found no improvements in health when compared 
to the uninsured. Still, the Federal Government continues to push 
Medicaid expansion in Florida. 

We rejected a Medicaid expansion to add another million people 
to the Medicaid rolls because we knew access problems would get 
much worse. And it has been difficult to estimate true costs of ex- 
pansion. In Florida, official cost estimates for Medicaid expansion 
range from less than $30 billion over a 10-year period to nearly $55 
billion. 

And then as we learn more about expansion, cost estimates for 
Florida portion went from $1.4 billion to $3.5 billion. And even 
these estimates assume that the Federal Government will be able 
to keep its funding promises, despite carrying $17 trillion in debt. 
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States deserve answers to these questions. Washington is noto- 
rious for passing laws and leaving States to figure out how to make 
them work. In the case of ACA, we deserve to have our concerns 
heard. 

Thank you, members of the committee, for giving me the oppor- 
tunity to talk to you today, and I look forward to your questions. 

[Prepared statement of Mr. Hudson follows:] 
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Introduction 

Chairman Lankford, Chairman Jordan, Ranking Member Speier, Ranking Member Cartwright, 
and members of the Committee, thank you for the invitation to testify on "Federal 
Implementation of Obamacare; Concerns of State Governments." I welcome this opportunity to 
share with you the challenges Florida has experienced in dealing with the Patient Protection 
and Affordable Care Act (PPACA). 

My name is Matt Hudson and I represent the S0“' District in the Florida House of 
Representatives, I was elected to office in 2007 and I serve as chairman of the Florida House 
Health Appropriations Subcommittee and vice-chairman of the Florida House Select Committee 
on PPACA. I also serve as co-chairman of the National Conference of State Legislatures (NCSL) 
Health Committee and as a member of the NCSL Health Reform Task Force. 

State officials across the country have a vested interest in ensuring access to quality, affordable, 
private health insurance coverage for their citizens. My colleagues in the state of Florida are no 
different. Currently, 19 percent of Florida's population is uninsured. ‘ Between 2008 and 2012, 
average private-sector employer-based premiums rose by 22 percent, or a compounded 
average increase of 5.1 percent per year.^ We have 3.3 million Floridians in our Medicaid 
program, yet 41 percent of Florida's doctors won't accept new Medicaid patients,*'”* 

These problems existed before PPACA, and we look forward to working with our federal 
partners to make health coverage more affordable and accessible to all Floridians. 
Unfortunately, PPACA only makes these problems worse. Today, I'd like to discuss four areas of 
concern: one, Florida's health workforce shortages; two, the excessive premium increases on 
Florida's families; three, the haphazard implementation and privacy concerns surrounding 
health insurance exchanges; and four, PPACA's Medicaid expansion. 

PPACA Makes Florida's Health Workforce Shortages Worse 

The growth and aging of the U.S. population has increased demand for healthcare services.* 

The implementation of PPACA will substantially add to the demand for healthcare services, 


* U.S. Census Bureau, Current Population Survey. U.S. Census Bureau, httD://www.census.eov/ccis/ . 

’ Based on 2008 Medical Expenditure Panel Survey-Insurance Component: Table X.D. U.S. Department of Health 
and Human Services 

(2009), http://meps.ahro.gov/mepsweb/dat3 stats/summ tables/insr/state/serles 10/2008/txd.pdf and /^ency 
for Healthcare Research and Quality, 2012 Medical Expenditure Panel Survey-Insurance Component: Table X.D. 

U.S. Department of Health and Human Services 

(2013), http://meD5.ahra.eov/mepstveb/dat3 stats/summ tables/insr/state/series 10/2012/txd.pdf . 

* Florida Agency for Health Care Administration, Florida Medicaid Managed Care I1915(bil and Medicaid Pilot* 
(Ills) Enrollment Reports As of September 1st. 2013. Florida Agency for Health Care Administration 

(2013), httD://www.fdhc.state.fl.U5/MCHQ/IVIanaeed Health Care/IVIHtyiO/docs/MC ENROLL/RF NR SMMC/EHR 
Seo2013.xls . 

^ Sandra L. Decker, In 2011 Nearly One-Third Of Physicians Said They Would Not Accept New Medicaid Patients. 

But Rising Fees May Help. Health Affairs 12012). httD://content-healthaffairs.org/content/31/8/1673 . 

* Maria Schiff, The Role of Nurse Practitioners In Meeting Increasing Demand for Primary Care, National Governors 
Association (2012), http://www.nga.org/files/live/sites/NGA/files/Ddf/1212NursePr3Ctitioner5P3per.pdf and A. N. 
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especially primary care services.' Currently there is an inadequate supply of healthcare 
practitioners in the U.S. to meet this growing need for healthcare services. 

According to the Association of American Medical Colleges, the U.S. faces a shortage of more 
than 90,000 physicians by 2020 and the shortage will grow to more than 130,000 physicians by 
2025.^ According to the U.S. Bureau of Labor Statistics, the registered nurse workforce is the 
top occupation in terms of job growth through 2020. The number of employed nurses is 
expected to grow from approximately 2.74 million in 2010 to 3.45 million in 2020 — an increase 
of 712,000, or 26 percent. Additionally there is a projected need for 495,500 replacements in 
the nursing workforce, bringing the total numberof nursing job openings due to growth and 
replacements to 1.2 million by 2020.® 

Florida's demographics, particularly its disproportionately large elder population, mean Florida 
will experience a greater healthcare workforce shortage than many other states. Florida's aging 
population currently includes many practicing physicians. Within the next five years, 5,810 
(12.97 percent) of Florida's 44,804 active physicians plan to retire, adding to the workforce 
shortage dilemma.® Florida currently has a shortage of primary care physicians and would need 
753 doctors just to eliminate the state's 248 primary care crisis areas. “ The implementation of 
subsidized health insurance through the exchange, plus a PPACA Medicaid expansion, would 
generate the need for an additional 50,300 registered nurses to meet the demand for 
healthcare services in Florida. 

These shortages will affect access to health care negatively, both with regard to patient 
caseloads and price. Practitioners will have larger caseloads. Patients will have to wait longer 
for care and may have difficulty accessing the care they need. Increased demand for fewer 
resources leads to higher costs. 

States can address healthcare workforce shortages by increasing the matriculation of 
practitioners in the state, competing for existing workforce resources by encouraging and 


Hofer, J. M. Abraham, and I. Moscovice, Expansion of Coverage Under the Patient Protection and Affordable Care 
Act and Primary Care Utilization . The Mllbank Quarterly (2011), http://www.ncbl.nlm.nih.gov/pubmed/214183.13 . 
'id. 

' Association of American Medical Colleges, Fixing the Doctor Shortage, Association of American Medical Colleges 
(2013), https://www.aamc.org/advocacv/campaigns and coalitions/fixdocshortaRe/ . 

* U.S. Department of Labor, Bureau of Labor Statistics, Employment Projections - 2010-20. U.S. Department of 
Labor, Bureau of Labor Statistics (2012), http://www.fals.eov/news.release/pdf/ecopro.pdf . See also: Robert J. 
Rossiter, Nursing Shortage Fact Sheet, American Association of Colleges of Nursing (2012), 
http://www.aacn.nche.edu/media-relations/NrseShortaeeFS.pdf . 

’ Florida Department of Health, Physician Workforce Annual Report 2012. Florida Department of Health (2012), 
httD://www.doh.st3te.fl.us/WQrkforce/Workforce/Annual ReDorts/PhvsicianWorkforceAnnualReportaOia.pdf . 

“ Florida Department of Health, Presentation by State Surgeon General & Secretary of Health John H. Armstrong, 
M.D., before the House Select Committee on Patient Protection and Affordable Care Act, February 18, 2013, on file 
with Florida House Select Committee on PPACA staff. 

“ Florida Center for Nursing, RN and LPN Supply and Demand Forecasts. 2010-2025: Florida's Projected Nursing 
Shortage in View of the Recession and Healthcare Reform. Florida Center for Nursing (2010), 
http://www.doh.state.fl.us/Workforce/Workforce/Annual Reports/PhvsicianWorkforceAnnualReport2012.pdf . 
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removing barriers to migration from other states, and using existing in-state resources as 
efficiently as possible. Some of the methods to accomplish these goals include dedicating more 
funds to practitioner education programs, removing regulatory barriers to licensure, creating or 
expanding licensure reciprocity between states, and expanding scope of practice to ensure ail 
practitioners practice to the greatest extent of their education, training, and experience. 

Healthcare workforce regulation is traditionally the purview of state governments, not the 
federal government. The federal government’s attempts to both increase access to care and 
reduce costs through PPACA will be thwarted by the failure to address workforce problems. 

In Florida, the political and policy dialogue surrounding PPACA led us to consider significant 
changes to the way we produce and utilize health care practitioners as a way to mitigate the 
existing and looming health care workforce shortages. To that end, the Speaker of the House of 
Representatives, Will Weatherford, has convened a Select Committee to explore these issues 
and identify short-term and long-term solutions. We hope to improve Florida's regulatory 
position compared to other states, invest more wisely in education, and make it easier for 
health plans and health provider organizations to build networks and recruit practitioners. We 
want to make sure that Florida is in the best possible position to ensure our citizens have access 
to the best possible health care workforce. 

PPACA Levies Excessive Premium Increases on Florida’s Families 

PPACA inflicts problems on both the supply and the demand side of health care. We must have 
a robust and innovative healthcare workforce to meet the health needs of all Floridians. But we 
also need to make health insurance more affordable so that Floridians can access that care. 
Contrary to its name, PPACA fails to make health care more affordable and will price increasing 
numbers of Floridians out of the healthcare marketplace. 

Under the new federal health law, individuals are seeing their premiums skyrocket in Florida. 
There are a number of reasons for this. The law's guaranteed issue requirements, community 
rating provisions, minimum mandated benefits, age rating restrictions, actuarial value 
requirements, and new taxes and fees will all drive up the cost of health insurance.*^ 

These provisions require insurance companies to accept ail applicants, even if they wait until 
they get sick before applying for coverage, and the insurance companies are now prohibited 
from charging premiums based upon likely costs. So many individuals in the market today are 
seeing their premiums go up in order to subsidize others. These provisions also make 
individuals buy more robust coverage than they currently have, want, or even need. And the 
new taxes and fees on private insurance are simply being passed along to consumers. 


House of Representatives Select Committee on PPACA, Committee Meeting Notice: January 25. Florida House of 
Representatives (2013), 

httD://www.mvflorid3house.eov/Sections/Documents/to3ddoc.a5Dx?PublicationTvpe=CommitteesSCommltteeld- 

2738&Session=2013SDocumentTvDe=Meetine%20P3ckets&FHeName-PPACA%201-25-13%200NLINE.pdf . 
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The Florida Office of Insurance Regulation (OIRj reports that premiums in our small-group 
market will rise by an average of 5 to 20 percent.^^ In our individual market, the results are 
even worse. According to OIR, premiums in our individual market are expected to increase by 
an average of 30 to 40 percent,’'' 

Of course, insurance regulation has historically been a state power. As vice-chairman of the 
Florida House Select Committee on PPAC.A, I learned that PPACA had taken much of this state 
role and given it to the federal government without creating the regulatory structure to 
administer it. We learned that the U.5, Department of Health and Human Services (HHS) 
planned to leverage state infrastructure and resources to implement the PPACA insurance 
provisions— particularly state insurance regulatory departments.'^ 

When we started the Select Committee meetings in January of 2013, the rules on insurance 
rating were not finalized. The insurance industry was facing a deadline of May 1, 2013 to 
submit products to HHS for approval to be sold on the exchange.'^ The rating rules did become 
final on February 27, 2013,'^ We knew that because of the lateness of the rule we would not 
know the full impact of PPACA on rates until after the legislative session ended. 

Florida has a long history of transparency including extensive public records and open meetings 
laws— and the Select Committee realized that insurance rates were changing as a result of the 
actions of the federal government. We wanted Floridians to know and understand the effects 
of PPACA on their insurance rates. Since the federal government had superseded the roie of the 
state in setting policy affecting insurance rates, we wanted to make sure the public understood 
that state could do nothing to affect rates. 

As a result, the legislature passed Senate Bill 1842, which in part requires insurance companies 
to provide a one-time notice to policyholders that describes or illustrates the estimated impact 
of PPACA on monthly premiums.'® The notice must also be submitted to OIR, which will post a 
summary of the notices on its website.'® 


Wences Troncoso, Patient Proteaion S Affordable Care Act IPPACAl Overview: Post-Legislative Session Update. 
Florida Office of Insurance Regulation (2013), httD://www.floir.com/sitedocuments/PPACAUDdate07302013.Ddf . 
'“id. 


Florida House of Representatives, Select Committee on PPACA, Overview of the Patient Protection and 
Affordable Care Act. January 14, 2013, on file with Florida House Select Committee on PPACA staff. 

“ Wences Trocoso, Patient Protection & Affordable Care Act (PPACA) Overview, Florida Office of Insurance 
Regulation (2013), 

bttp://myfioridahouse,gov/Sections/Documents/ioaddoc,aspx?PublicationType=Comm1ttees&Committeeid=273S 
&Session=2013&DocunnentType=Meetmg P3cketsaFileName=PPACAl-25-13 ONLINE.pdf. 

" U.S. Department of Health and Human Services, Patient Protection and Affordable Care Act: Health Insurance 
iviarket Rules: Rate Review. Federal Register 78 FR 13405 (2013), 

tittPs://www.federalregister.gov/articles/2013/02/27/2013-04335/oatient-protettion-3nd-affordable-care-act- 

health-insurance-market-rules-rate-review . 

Senate Appropriations Committee and Senate Banking and Insurance Committee, CS/SB 1842. Florida Senate 
(2013), http://www;flsenate.gov/Session/Bill/2013/1842/BillText/er/PDF . 
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The information in the notice must be based on the statewide average premium for the bronze, 
silver, gold, or platinum level plan, whichever is applicable to the policy, and provide an 
estimate of specified effects of the following PPACA requirementsT^ 

• The dollar amount of the premium attributable to the impact of guaranteed issuance of 
coverage; 

• The dollar amount of the premium attributable to fees, taxes, and assessments; 

• For individual policies, the dollar amount of the premium increase or decrease 
attributable to the combined impact of the age and gender rating requirements of 
PPACA, shown for specified age brackets for males and females; and 

• The dollar amount attributable to the requirement to cover essential health benefits 
and to meet a required actuarial value, as compared to the statewide average premium 
for the policy that has the highest enrollment in the individual or small group market, 
whichever is applicable. 

OIR developed the form this summer with input from industry and advocacy groups. In Florida, 
our citizens will know the true costs of PPACA and will be able to judge for themselves if the 
costs are worth the value they receive from their new insurance policies, 

Haphazard Implementation of PPACA Exchanges Threatens Both Policymaking and Privacy 

The Florida Select Committees on PPACA spent a great deal of time learning about our policy 
options under PPACA, including our choices for the structure and operation of Florida's health 
insurance exchange. In several areas of PPACA, the federal government made assumptions 
about the degree of state willingness to participate in implementation. For the members of 
Florida's Legislature, the decision concerning what kind of exchange would operate in Florida 
turned on whether there were any meaningful policy choices we could make in a state-based 
exchange or partnership to tailor the exchange to meet Floridians' unique needs. 

We needed information on how the federal government would run the federally-facilitated 
exchanges (FFEs) in order to evaluate and decide whether Florida would benefit from taking on 
this role of building and operating an exchange. What policy choices would HHS make? For 
example: 

• Would the FFE be an active purchaser, or an open market? 

• Would Florida be one statewide rating area, or divided into many rating areas? If the 
latter, how many areas and what would they look like? 


® Florida office of Insurance Regulation, Notice of Premium Impact Template. Florida Office of insurance 
Regulation (2013), http://www.fioir.com/siteDocuments/NoticeofPremfumimpactsTemplate.xtsx . 
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• Will the FFE have an outreach program, and what will it look like? 

• What is the process for transitioning from a FFE to a state-based exchange? 

• What are the procedural and technical requirements for connecting to the federal data 
hub? 

However, federal timelines and a lack of information made the legislative process difficult. The 
federal deadline for a state to notify FIFIS that it planned to have a state-based exchange was 
originally November 16, 2012, and was extended to December 14, 2012.^^ The notice deadline 
fora partnership exchange election was February 15, 2013.^^ 

We were being forced to make this important decision before the federal government had 
addressed these and many other questions in either rules or guidance. Prior to the deadlines 
for declaring which exchange model Florida would pursue, the Speaker of the House of 
Representatives and the Senate President submitted a joint letter to HHS detailing a list of 
questions they believed needed to be answered in order for the Florida Legislature to make an 
informed decision,^^ They received a response in January— after the notice deadline for a state- 
based exchange— which contained no answers to any of the questions.^'* 

In an attempt to get answers to some of our questions, the legislature invited Center for 
Consumer Information and insurance Oversight (CCIIO) staff to attend a committee meeting 
and discuss exchanges with the members of the Select Committees.^ Over a period of weeks of 
communication. Select Committee staff first was advised that CCIIO does not have a travel 
budget so no one from CCIIO could attend in person.^ Later they were told CCIIO officials are 
not allowed to meet officially with state legislatures; rather, they are permitted only talk 
informally and not in public.” This created understandable problems given our open 


“ Kathleen Sebelius, Letter to The Honorable Bob McDonnell and The Honorable Bobby Jindal. U.S. Department of 
Health and Human Services (2012), accessed at httpV/healthreformgDsdev.fQrumone.com/resources/sebelius- 
grant-rga-reauest-for-more-time-to-decide-on-a-state-run-exchange/ . 

“ Id. 

Don Gaetz and Wilt Weatherford, letter to The Honorable Kathleen Sebelius. Florida Legislature, November 15, 
2012, on file with Florida House Select Committee on PPACA staff. 

Gary Cohen, Letter to The Honorable Don Gaetz and The Honorable Will Weatherford. U.S. Department of 
Health and Human Services, January 14, 2013, on file with Florida House Select Committee on PPACA staff. 
“E-mail from staff of the U.S. Department of Health and Human Services to staff of the Florida House of 
Representatives Select Committee on PPACA, December 17, 2012, on file with Florida House Select Committee on 
PPACA staff. 

“ E-mail from staff of the U.S. Department of Health and Human Services to staff of the Florida House of 
Representatives Select Committee on PPACA, January 2, 2013, on file with Florida House Select Committee on 
PPACA staff. 

“ E-mails from staff of the U.S. Department of Health and Human Services to staff of the Florida House of 
Representatives Select Committee on PPACA, January 28, 2013, January 29, 2013, and January 30, 2013, on file 
with Florida House Select Committee on PPACA staff. 
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government laws, so ws were not able to schedule the meeting. The February partnership 
deadline passed without any answers. 

The final rule for the FFEs came out in late March of this year, in the middle of Florida's 
legislative session and long after the deadlines for deciding on FFE alternatives. While the 
substance of the rules happened to affirm Florida's policy decision to have a federally- 
facilitated exchange, the federal timeline made a more thoughtful, informed decision process 
impossible, further damaging a federal-state relationship already stressed by PPACA's 
assumptions about states' willingness to participate. 

The federal government's haphazard implementation of exchanges affected Florida's ability to 
craft sound public policy. And now our most vulnerable Floridians will be impacted, thanks to 
the exchange navigator program that lacks meaningful privacy protections. 

These exchanges— and the people helping run the exchanges— will be handling all kinds of 
personal information of consumers. Consumers will be handing over Social Security numbers, 
dates of birth, addresses, employment information, tax return information, and much more, 
not just for the applicants themselves, but for their entire families.^® This is more than enough 
personal information for consumers to have their identities stolen. 

We wanted to know who would be handling this information. Would the people handling this 
information receive background checks? If not, how can we be sure the people collecting this 
information haven't committed identity theft in the past? Would the data be secure once 
collected? Would the federal government be able to protect this personal information against 
security breaches that we see time and again? 

Florida takes the safety of its citizens' private information very seriously. I want to thank 
Florida's Attorney General, Pam Bondi, for joining with 12 other attorneys general in a letter to 
HHS Secretary Kathleen Sebelius expressing concern about the failure to adequately protect the 
privacy of citizens seeking to enroll in the new exchanges.” 

During the legislative session, we wanted to protect the private information of Floridians. We 
didn't want to pass overly burdensome or duplicate regulation on the navigators. Additionally, 
PPACA placed constraints on a state's ability to regulate navigators by requiring that state 


® Health insurance Marketplace, Application for Health Coverage & Help Paving Costs. U.S. Department of Health 
and Human Services (70131. httD;//cdn.insufanceexchaneeha.com/wp-tontent/uploacls/2013/05/OfaamaCare- 
Application-Form-Familv-AttachmentC 042913.pdf . 

^ Patrick Morrisey et al., A Communication from the States of West Vireinia. Alabama. Florida. Georgia. Kansas, 
louisiana. Michigan. Montana. Nebraska. North Dakota. Oklahoma. South Carolina, and Texas Regarding Data 
Privacy Risks Posed bv Programs Assisting Consumers with Enrollment in Health Insurance Through the New 
Exchanges. State of West Virginia, Office of the Attorney General (2013), accessed at 
http://mvfioridalegal.cofn/vyefafiles.n5f/WF/iMEE-9AKRP2/Sfile/HHSLetter.pdt . 
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regulation may not "prevent the application of a provision of PPACA." It is unclear and 
uncertain what requirements a state can place on navigators. 

We passed a law in Florida that required the registration of navigators which included 
background screenings, disqualifications for certain crimes, and penalties for improper 
actions. 

During session, the navigator grants had not been awarded, the navigator rules had not been 
finalized, and the navigator training had not been announced. We didn't know, and frankly 
didn't expect, how little training and oversight the navigators received— or we would have 
passed an even more rigorous law in Florida, 

PPACA itself only refers to "navigators." And Florida passed registration requirements for 
navigators. Now we find out that HHS has also created certified application assisters, certified 
application organizations, and Champions for Coverage— all of which appear to be expected to 
perform the same activates as navigators but with even less oversight. 

PPACA's Medicaid Expansion Will Lead to Poor Care and Cost Overruns 

The federal government has exerted great pressure on our state to expand Medicaid eligibility. 
Despite the fact that our Medicaid reform pilot had been widely hailed as a decided success, 
our request to implement those reforms statewide sat on the desk at the Centers for Medicare 
& Medicaid Services (CMS) for nearly two years. We submitted our request to implement those 
reforms statewide in August 2011, but didn't gain final approval until June 2013.^^'^’ 

Were our reforms held hostage to pressure us into expanding Medicaid? After all, HHS is 
continuing to push Medicaid expansion in ourstate.^"' Fundamentally, I believe the Medicaid 
expansion is a flawed approach to reduce the number of uninsured residents in Florida. 

Rather than temporary assistance targeted to our most vulnerable residents, the optional 
Medicaid expansion would have created a new entitlement for able-bodied, working age adults 
without children.^^ This group has never been considered categorically needy and doesn't 


“ Senate Banking and Insurance Committee, Bill Summary for CS/SB 1842, Florida Senate (2013), 
http://www.flsenate.gov/PubiishedContent/Session/2013/BIIISummarv/Banking B{1842bi 1842.pdf . 

Supra Note 18. 

Florida Agency for Health Care Administration, Statewide Managed Medical Assistance Program 
1115 Research and Demonstration Waiver. Florida Agency for Health Care Administration 
(2011), http://www.fdhc.state.fi.us/Medicaid/statewide mc/pdf/mma/Amendment 1 1115 Medicaid Reform 
Waiver Q8012011.pdf . 

Centers for Medicare and Medicaid Services, Managed Medical Assistance Program Approval Letter, U.S. 
Department of Health and Human Services 

(2013), http://www.fdhc.state.fl.us/Mgdicaid/statewide mc/pdf/mma/06-14-2Q13 Appproval Letter.pdf . 

^ Daniel Chang and Kathleen McGrory, Feds to Fiorida: Not Too Late for Medicaid Expansion. Miami Herald (2013), 
http://www.miamiheraid.com/2013/07/24/3519595/feds-to-florida-nDt-toQ-late-for.html . 

According to the Urban institute, nearly 83 percent of the uninsured individuals made eligible by the expansion 
are working-age adults with no disabilities and no dependent children. The remaining 17 percent are working-age 
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qualify for other types of welfare, including the Temporary Assistance for Needy Families 
program's cash assistance.” 

Across the nation, Medicaid programs already face major problems. Access to care is limited 
and outcomes are poor.’’'^® The only randomized, controlled trial of Medicaid ever conducted 
found no improvements in health when compared to the uninsured.^' 

We're already facing a provider shortage, both inside and outside of the Medicaid program. 
There is nothing in PPACA to significantly and permanently increase the number of providers. 
Expanding Medicaid to more than a million new individuals would undoubtedly make access 
problems worse. And those who would suffer most would be our most vulnerable residents, 
including our elderly population and those with disabilities. They would be forced to compete 
with able-bodied adults for a limited number of appointments. 

But even if Medicaid were an efficient program, state lawmakers face another huge problem— 
we have no idea how much it would really cost. In Florida, we heard testimony on what 
happened in other states that had already expanded Medicaid to this group of people.''”'^' 

We learned that in Arizona, enrollment was nearly three times what was expected and that 
costs were four times what was expected.’^ We learned within two years of Maine expanding 
Medicaid, nearly twice as many people signed up as the state thought were even eligible and 
uninsured.'’’ We learned that in state after state that expanded, this new eligibility category 
cost far more than policymakers expected.” 

We received plenty of cost estimates. But they were all highly sensitive to a number of 
assumptions— illustrating the general lack of experience and multitude of unknowns inherent in 


parents with no disabilities. See, for example, Genevieve M. Kenney, Opting In to the Medicaid Expansion Under 
the ACA: Who Are the Uninsured Adults Who Could Gain Health Insurance Coverage?. Urban Institute {2012), 
httD://www. urban. ore/UploadedPDF/412630-optine-in-medic3id, pdf . 

“ Gene Falk, The Temporary Assistance for Needy Families (TANF) Block Grant: A Primer on TANF Financing and 
Federal Requirements. Congressional Research Service (2013), http://www.fa5.ore/5EP/crs/misc/RL32748.pdf . 
Supra note 4. 

Kevin D. Dayaratna, Studies Show: Medicaid Patients Have Worse Access and Outcomes than Privately Insured. 
The Heritage Foundation (2012), http://thf medi3.s3.3mazonaws.eom/2012/odf/be2740.pdf . 

^ Katherine Baicker et al., The Oregon Experiment— Effects of Medicaid on Clinicai Outcomes. New England 
iournai of Medicine (2013), http://www.neim.ore/doi/full/10.1056/NEJMsal212321 . 

" Senate Select Committee on PPACA, Committee Meeting Expanded Agenda: February 11. Florida Senate (2013), 

http://www-fl5enate.eov/Publi5hedContent/Committees/2012- 

2014/SPPA/MeetineRecords/MeetineP3cket 2026.pdt . 

House of Representatives Select Committee on PPACA, CommKtee Meeting Notice: February IS. Florida House 
(2013), 

http://www.mvfioridahouse.gov/Sections/Documents/loaddoc.aspx?PubitcatiQnTvpe=Committees&Committeeid= 

2738&SessiQn-2013&DocumentTvpe=Meeting%20Packets&FileName=PPACA%202-18-13-ONUNE.pdf . 

®ld. 

Supra note 41. 

“ Supra note 42. 
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expanding Medicaid to such a large and unfamiliar population.'' As we got more information 
over time, the projected costs of Florida's Medicaid expansion skyrocketed. Our official 
estimates on the total ten-year cost of expanding Medicaid went from less than $30 billion, as 
reported to us at a February 2013 committee hearing, to nearly $55 billion less than one month 
later — based on more realistic figures pulled from reports from CMS, Mathematica, and other 
states' Medicaid programs.'^”''’ Florida's share of these costs more than doubled to $3.5 billion, 
up from the earlier $1.4 billion estimate.'® 

Even without expansion, Medicaid spending is crowding out funding for state priorities like 
education. More than 30 percent of our state budget goes to Medicaid.'*® A little over a decade 
ago, it was half that,®° Expanding Medicaid would crowd-out even more of our resources. And 
even worse, it would prioritize our Medicaid resources on able-bodied, working-age adults, 
rather than on the most vulnerable. 

All this assumes, of course, that the federal government is going to keep its funding promises. 
The federal government is already nearly $17 trillion in debt.®^ That's expected to grow to more 
than $26 trillion during the next decade.®^ Can the federal government afford to keep this 
promise? It couldn't afford to keep its promises to states on special education funding.” Or on 
the funding promised to states when we borrowed with Build America Bonds.®'" How many 
broken promises do we need to be on the losing end of before we recognize that grand 
promises such as this one are inherently suspect? 

Florida decided not opt-in to the Affordable Care Act's voluntary expansion of Medicaid. That 
doesn't mean we won’t be affected by the law. The law is still expected to add more than $82 
billion in costs to our Medicaid system during the next decade.®® 


® Jonathan Ingram, The Uncertainty of Medicaid Expansion. Foundation for Government Accountability (2013), 
httD://www.flDridafea.ore/wD-content/uDloads/lFINAL-The-Uncert3intv-of-Medicaid-Expansion.pdf . 

“ Supra note 42. 

" Senate Select Committee on PPACA, Committee Meeting Expanded Agenda: March 11, Florida Senate (2013), 
http://www.flsenate.8Ov/PubiishedContent/Committees/2012- 
2014/SPPA/IVIeetineRecords/MeetinEPacket 2102.pdf . 

"^Id. 

® Brian Sigriti, State Expenditure Report: 2011. National Association of State Budget Officers (2012), 

httD://www.n3sbo.ore/sites/default/files/State%20Expendtture%20Report l.pdf . 

® Nick Samuels et ai.. State Expenditure Report: 2000. National Association of State Budget Officers (2001), 
httD://www.nasbo.org/sltes/default/files/ER 2000.pdf . 

“ Bureau of the Public Debt, The Debt to the Penny and Who Holds It, U.S. Department of the Treasury (2013), 
httD://www.treasurvdirect.gov/NP/debt/current . 

“ Douglas W. Elmendorf, The Budget and Economic Outlook: Fiscal Years 2013 to 2023. Congressional Budget 
Office <201-31. httD://www.cbo.gov/5ites/default/files/cbofiles/attachment5/43907-BudeetOutlook. pdf . 

Jonathan Ingram, Medicaid in Ohio: The Choice is Clear. Foundation for Government Accountability (2013), 
http://www.medicaidcure.org/wp-content/uploads/2013/06/Medicaid-in-Ohio-The-Choice-is-Clear.pdf . 

“id. 

John Holahan, The Cost and Coverage Implications of the ACA Medicaid Expansion: 
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COIMCIUSION 

Thank you, Chairman Lankford and Chairman Jordan, for giving me the opportunity to share 
Florida's challenges with PPACA implementation. I share your goal of making quality, 
affordable, private health coverage accessible for all Americans— and I look forward to working 
with you to accomplish that goal outside of the constraints of the federal health lawn 


National and State-bv-State Analysis, Kaiser Commission on Medicaid and the Uninsured (2012), 
httD://www.urban.ore/UDlo3dedPDF/412707-The-Cost-3nd-Coveraee-lmDlications-of-the-ACA-Medfcaid- 
Expansion. pdf . 
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Mr. Lankford. Thank you. 

Thank you to all of you for your testimony, both your written tes- 
timony and your oral testimony as well. We appreciate your partici- 
pation in this. 

I seem to get a feeling we have two different views today. The 
difficulty is one group is talking about the dream of what these 
benefits might someday do and what they might actually occur one 
day if everything works, and another group that is dealing with the 
reality on the ground of implementation and is not the dream of 
what might one day become, but what is currently right now and 
the problems we face. 

We have a challenge dealing with this law, to say the least, but 
implementation is very often the State and the employer and the 
individual challenge, as every individual has to figure out some 
way to determine whether their employer has provided them quali- 
fied health care and determine what does that mean, or whether 
they qualify for a subsidy; and if they get that guessed wrong, they 
will be penalized on their income tax later for getting that guess 
wrong; or if their dad works somewhere and they take out insur- 
ance and get the subsidy, if they will be penalized because they 
took the subsidy that because their dad’s employer should have 
covered them and all of that convoluted mess that has become this. 

We cannot ignore employers like IBM. Walgreen’s today, on the 
front cover of the newspaper, has shifted their insurance. Did not 
shift their insurance because they thought it was the right time, 
they shifted their insurance because they were dealing with the 
ACA. Unions continue to step up and say there are major problems 
and issues, we wish these would be addressed. 

There is the dream of what we hope it will be and the reality of 
what is on the ground. We have the responsibility to deal with the 
reality on the ground, and to get questions and to be able to work 
through what is the solution at this point. 

Attorney General Wilson, you wrote a letter August the 14th, 
with other attorneys general, and asked some very specific ques- 
tions to HHS. Do you recall some of those questions and issues that 
you asked in August? 

Mr. Wilson. Yes, I do. In fact, I have the letter here with me. 
I believe it was provided to the members of the committee, but we 
can provide that. 

Mr. Lankford. We can have that in the record. 

Mr. Wilson. Our concerns, and, again, I am not here today as 
an implementer, because that is not my role as attorney general. 
I am here as an attorney for the State, the citizens of South Caro- 
lina, and as a consumer advocate. And the questions we outlined 
in the letter dealt with screening of personnel, guidance to program 
personnel of the Navigator, so to speak, the monitoring of per- 
sonnel. 

Other areas of concern were who bears the liability; is it the ex- 
change, is it the individual navigator, is it the sponsoring group 
that receives the grant funds? What notice to consumers are they 
going to get? Fraud prevention and remedies was another area that 
we asked questions under. We had questions about penalties, as 
well as supplemental State regulations; what can the States do. 
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without running afoul of preemption issues, in protecting our citi- 
zens. 

So our questions, we sent this letter to HHS. We are still waiting 
on an answer. 

Mr. Lankford. So no response at this point. 

Mr. Wilson. No response at this point that I am aware of 

Mr. Lankford. Okay. 

Lieutenant Governor, you seem to a person that is trying to ob- 
struct something that is going to help people and take care of peo- 
ple. Yet you speak of taking care of people for free and caring for 
the folks. You also speak of $3400 just last week, an additional 
compliance cost in your office, and I can’t imagine what that is 
multiplied around the Country of millions of dollars of additional 
compliance costs that has been added to it. My question for you is 
what could the State of Kansas do to take care of their people, or 
have they already done something to be able to take care of their 
people that need health care? 

Dr. COLYER. This is not a simple answer. There is not just one 
single answer, but let me give you a couple of examples. The States 
of Kansas, unlike almost every other State, we have overhauled our 
entire Medicaid system. We did not throw anybody off our system; 
we did not cut rates. But we are able to save $1 billion. And by 
competing it out, we actually are giving everybody now three 
choices, where they didn’t have choices before. And in that bidding 
process we actually got additional services for people and are start- 
ing to look at long-term health care outcomes. 

In the State legislature we passed a bill that got rid of mandates 
so that people could have a choice on a more affordable insurance 
option now in the State of Kansas. We have worked on this in a 
whole variety of areas, medical homes, our indigent clinics, and 
working on this in a very comprehensive way. 

Mr. Lankford. So there are State solutions that you are pro- 
posing on this. 

Dr. CoLYER. Absolutely. 

Mr. Lankford. I am going to be real close on time, just to let 
everyone know, the five minute time. Because of the number and 
we have two different subcommittees together, I am going to try to 
stick right on the five minute time for questioning on that. 

So, with that, let me recognize Ms. Speier. 

Ms. Speier. Mr. Chairman, thank you, and I will abide by your 
time frame as well. 

Let me just say I was very impressed to hear that the chairman 
of the full committee now is of the opinion that we should be fixing 
the Affordable Care Act, not repealing it. Unfortunately, I regret 
that he is not here right now because last year he was a cosponsor 
of H.R. 2, which was in fact a bill to repeal the Affordable Care 
Act. So he has had a change of heart, it appears, based on his com- 
ments today, and I am pleased to hear that. 

Let me start by asking each of you do you receive health insur- 
ance as government employees through your States? Just raise 
your hand if you do. 

So everyone except for the attorney general. You receive yours 
through TRICARE, is that correct? 

Mr. Wilson. That is correct. 
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Ms. Speier. All right. I know why you receive it through 
TRICARE, because with TRICARE, which is what my brother has, 
you pay $500 a year for health care. It is pretty remarkable that 
that insurance is available. 

Mr. Jordan. Would the gentlelady yield for a second? 

Ms. Speier. No, I am not going to yield. I have very few seconds 
in my opportunity, so I think we are all just going to be able to 
ask our questions. 

So let me ask you all this. The presentations that you have pro- 
vided today, particularly the Republican representatives, were pret- 
ty remarkable in that they were elaborate, they were footnoted. 
And I am curious when were you asked by the committee to par- 
ticipate in this hearing. 

Dr. CoLYER. About Wednesday or Thursday of last week. I think 
Thursday. 

Ms. Speier. Okay. Attorney General? 

Mr. Wilson. A week or two ago. 

Ms. Speier. A week or two ago. All right. 

And Secretary Kliebert? Thursday? 

Ms. Kliebert. Thursday. 

Ms. Speier. And Representative Hudson? 

Mr. Hudson. Mid last week, Wednesday or Thursday. 

Ms. Speier. Mid last week. 

So pretty impressive that you have been able to put together 
those kinds of statements with footnotes. I mean, that is something 
I did when I was in college, and I didn’t do it very well. I guess 
my question to you is did any of you have any assistance; anyone 
help you develop your statements? 

Dr. COLYER. Sure. Actually, Ren, my staffer, and our staff, we 
were literally working at this footnoting this at 1 a.m. on Monday 
morning. 

Ms. Speier. All right. Thank you. 

Attorney General Wilson? 

Mr. Wilson. Yes, my staff and I prepared the remarks. 

Ms. Speier. All right. 

Secretary Kliebert? 

Ms. Kliebert. Yes, certainly. My staff that is involved in the im- 
plementation and involved in our Medicaid program helped, as 
well. 

Ms. Speier. Representative Hudson? 

Mr. Hudson. Yes, Elorida House Health Policy staff. 

Ms. Speier. All right. To your knowledge, did any of them do this 
in conjunction with ALEC, the American Legislative Exchange 
Council? They are very similar, many of them drafted in a way 
that would suggest that there was collaboration. 

Dr. CoLYER. No. 

Ms. Speier. No? 

Mr. Wilson. Not to my knowledge, no. 

Ms. Kliebert. No. 

Mr. Hudson. No. 

Ms. Speier. All right. Thank you. 

Let me then move forward with the one minute and 33 seconds 
that I have left and ask a couple of questions. Bobby Jindal, who 
is the governor of Louisiana, recently said, “We don’t think it 
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makes any sense to implement Obamacare in Louisiana. We are 
going to do what we can to fight it.” 

Ms. Jackson, in your opinion, is it a significant challenge to the 
ACA implementation when the chief executive of a State is so 
strong-willed in their commitment and interest in not imple- 
menting the law of the land? 

Ms. Jackson. It has been one of the most difficult challenges. 
Passed himself as an elected official, basically attempting to pro- 
hibit the implementation. Every letter sent to the Department of 
Health and Hospitals from any Health and Welfare Committee 
member or any legislature has been met with delay, and sometimes 
we have been told that it was not part of the public records re- 
quest. 

It is also difficult, if I can, when you have a secretary of Depart- 
ment of Health and Hospitals, with all due respect, who has only 
been there six months and trying to implement a major privatizing 
of our Medicaid-Medicare program as we speak, along with at- 
tempting to obstruct this implementation. 

Ms. Speier. I thank you, and my time has expired. 

Mr. Lankford. Thank you. 

Chairman Jordan. 

Mr. Jordan. I thank the chairman. 

Let me just start first with the reason I asked if the gentlelady 
would yield is my guess is, and the attorney general can speak for 
himself, but my guess is the reason he has TRICARE is because 
he wore the uniform of our Country and served our Nation. I be- 
lieve even served in combat, is that correct, attorney general? 

Mr. Wilson. Yes, correct. 

Mr. Jordan. Well, we appreciate your service, and you are sim- 
ply getting what you are entitled to. 

Lieutenant Governor, let me start with you. You are a physician 
and elected State-wide. Do you think it makes sense to delay the 
Affordable Care Act? 

Dr. CoLYER. Yes, it does. 

Mr. Jordan. Okay. 

Attorney General Wilson, you represent an entire State as well. 
Your job is to look out for consumers. You have asked questions of 
HHS and CMS; they have yet to answer your questions. Do you 
think it makes sense to delay the Affordable Care Act? 

Mr. Wilson. From a security and privacy interest standpoint, I 
do. One other comment, I would like to know what plan under 
TRICARE allows me to pay $500 a year, because I pay nearly $200 
every month. 

Mr. Jordan. Your wife would probably like to know that too. 

Mr. Wilson. My wife wants to know where we get that plan. 

Mr. Jordan. Let me go to you, then. Senator Hutto. So based on 
what you said in your testimony, you probably disagree with the 
guys on either side of you. You think that the Affordable Care Act 
should move forward and the law should go ahead and be fully im- 
plemented, is that correct? 

Mr. Hutto. That is correct. I won’t tell you that it will be seam- 
less. 

Mr. Jordan. Let me ask you a couple questions. Let me ask you 
a couple questions. Was Howard Dean wrong when he said the 
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Independent Payment Advisory Board is essentially a health care 
rationing body? Was he right or wrong when he said that about the 
Affordable Care Act? 

Mr. Hutto. I don’t think it is going to be a rationing body, no. 

Mr. Jordan. Was head of the Teamsters, James Hoffa, wrong 
when he said that this law is going to hurt working Americans and 
fundamentally change the 40-liour work week? Was he wrong? 

Mr. Hutto. I think he was. 

Mr. Jordan. He didn’t know what he was talking about? 

Mr. Hutto. We are going to have to work through this. 

Mr. Jordan. Was AFL-CIO wrong last week, at their convention 
in Los Angeles, where they said fix the bill or repeal the whole 
darn thing? Were they wrong? 

Mr. Hutto. Yes. 

Mr. Jordan. They are wrong too. Okay. Was Senator Baucus, a 
guy who helped write the bill, head of the Senate Finance Com- 
mittee, pretty accomplished public servant, was he wrong when he 
referenced that this bill was a train wreck? 

Mr. Hutto. That was taken out of context, but yes. 

Mr. Jordan. He was wrong too. Okay. And Warren Buffett yes- 
terday, probably most people would said a fairly sharp individual, 
made a few dollars in his life, was he wrong yesterday when he 
said we should scrap the entire bill? 

Mr. Hutto. We have to fix the bill. 

Mr. Jordan. Was he right or wrong? So far everyone has been 
wrong and you are the only one who has been right. 

Mr. Hutto. That is not what I am saying. What I am saying is 
that we need to work together. 

Mr. Jordan. The President’s hometown newspaper, three weeks 
ago, lead editorial, final paragraph of the editorial said, delay the 
entire law. Chicago Tribune endorsed the President both times he 
ran for the President. Were they wrong when they said delay the 
entire bill? 

Mr. Hutto. That is their opinion. 

Mr. Jordan. Their opinion. But I am asking you were they right 
or wrong. 

Mr. Hutto. I think they were wrong. 

Mr. Jordan. This is amazing. We need to have you up here more 
often, because you are right and everyone else is wrong. Let me ask 
you this. Do you still say this bill should be implemented when 
Kroger, a major employer in our State, announced last week that 

11.000 employees and their spouses would no longer be covered by 
their insurance? Is that a good thing? Is that a good result for the 
Affordable Care Act? 

Mr. Hutto. That is not a good thing, but I am sure there are 
alternatives. 

Mr. Jordan. United Parcel Service announced recently that 

15.000 workers and their spouses and families would no longer be 
covered. Is that a good thing? 

Mr. Hutto. It is going to be a good thing when hundreds of thou- 
sands of new people are covered. 

Mr. Jordan. Let me just turn to the attorney general. You deal 
with protecting consumers in your State, so when a company offers 
a product and they have a guarantee, and someone purchases that 
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product and the guarantee is not met, the consumer gets a chance 
to take the product back and get something new or get their money 
back. 

But what we have here is we have the guarantee that if you 
liked your insurance, you would be able to keep it. And we just 
know Kroger, UPS, University of Virginia, Trader Joe’s, and I could 
name a whole bunch of other companies, are now telling people be- 
cause of the Affordable Care Act you will no longer be able to keep 
the product you thought you were going to be able to keep. That, 
to me, if for no other reason, that is why we should delay it, be- 
cause the guarantee that the President said and everyone who sup- 
ported this bill said was going to be in place is no longer in place. 
Would you agree? 

Mr. Wilson. Yes. 

Mr. Jordan. All right. 

Mr. Chairman, I yield back. 

Mr. Lankford. Mr. Cartwright. 

Mr. Cartwright. Thank you, Mr. Chairman. 

And thank you to all the witnesses who came here today to share 
your expertise and your insights on the implementation of the Af- 
fordable Care Act. An exciting time in America. October 1st is time 
to start getting signed up for the health care law. To make sure 
we get the word out, it is Healthcare.gov. Get right on there, enter 
your information. It is going to be easy and it is going to be inter- 
esting, and it is a new dawn in American health care. 

I want to start with you. Attorney General Wilson, and I want 
to thank you for correcting my misstatement. You work with Gov- 
ernor Nikki Haley, not under her, and I appreciate that. In fact, 
I also want to thank you for your military service. I don’t care if 
you are Democrat, Republican, pro-ACA, anti-ACA. If you deliver 
military service like what you did, you deserve the thanks of all of 
us. 

And I want to expand on our discussion of Governor Nikki Haley. 
Were you attempting to distance yourself from her remark about 
the importance of de-funding Obamacare in Congress? Were you 
trying to get away from that remark? 

Mr. Wilson. No, representative. What I am trying to do is I am 
trying to appear today here, I am an elected official, but I am try- 
ing to wear the State’s lawyer hat. I fought Obamacare in the court 
all the way to the U.S. Supreme Court. In fact, the Supreme Court 
agreed with the States and NFID on every issue we presented ex- 
cept for the fact whether the mandate was a tax or penalty. But 
we lost the fight, so now, if it is the law of the land, my job is now, 
as the lawyer for the citizens of South Carolina and as a consumer 
advocate, to ensure that their information is protected. 

Mr. Cartwright. Well, general, you are a prosecutor. You know 
what a yes or no question is. Yes or no, do you agree with Governor 
Haley when she says everybody else in Congress needs to de-fund 
Obamacare? 

Mr. Wilson. I believe it is good policy, yes. 

Mr. Cartwright. You agree with that. And is that why, when 
you were engaged in the fight in the Supreme Court, arguing that 
the ACA is unconstitutional, is that why you made the public com- 
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ment publicly comparing the ACA to committing robbery? Is that 
why you did that? 

Mr. Wilson. I don’t recall that comment. I don’t dispute that I 
made it, but I don’t recall it. 

Mr. Cartwright. All right, I want to switch over to you. Senator 
Hutto. You made the comment that my brother. Congressman Jor- 
dan’s quote of Senator Baucus was taken out of context. Congress- 
man Jordan has not been bashful about doing that, talking about 
the train wreck. The full context was that Senator Baucus said, 
and meant, that if the ACA is not implemented properly, the way 
it is meant to be done, it could turn into a train wreck. Is that your 
recollection? 

Mr. Hutto. Absolutely. And I think what he is saying is we need 
to work together to make sure it is fully implemented correctly. 

Mr. Cartwright. Thank you, sir. 

I want to jump over to you. Senator Sobel. It is a pleasure to 
have you here. Senator. All the things that you have done to help 
seniors and health care in Florida. I want to remind everybody that 
Senator Sobel has been talked about by the South Florida Sun Sen- 
tinel as “a strong voice in Tallahassee for education, health care 
issues, and senior citizens services.” So welcome. Nice to have you 
here. Senator. 

You have heard about what we have been talking about here. 
This hearing is about challenges facing ACA implementation. This 
week it was reported that, in Florida, Governor Scott issued a di- 
rective banning Navigators from operating on the grounds of coun- 
ty health departments in Florida. Senator Sobel, in your opinion, 
was this move intended to obstruct implementation of the Afford- 
able Care Act? 

Ms. Sobel. Yes, I believe so. These health departments have the 
kinds of people that actually need health care; they go to these 
health departments because they don’t have a private physician, 
they don’t have health insurance. And by not allowing them on the 
property, and some of these properties are owned by counties, by 
the way. Broward County owns its own properties, so they worked 
out a compromise that they could work outside and sign people up. 
But that is not good enough because you cannot get to people who 
don’t show up on that day, but showed up in the past. And this is 
a tremendous group of people who desperately need health care, 
and Governor Rick Scott is denying them that access and informa- 
tion. 

Mr. Cartwright. Thank you for that. 

I yield my time. 

Mr. Lankford. Thank you. 

Chairman Issa. 

Mr. Issa. Thank you, chairman. 

General Wilson, I heard your testimony. I apologize, we have a 
classified briefing going next door on another program of interest, 
but you said something a moment ago: this is the law of the land, 
right? But you have an opinion that there are some aspects of this 
law that were defective in how they did things, and let me just run 
you through one of them. 

Under the Act, currently, my State, Ms. Speier’s State, Medicaid, 
the poorest of Medicaid recipients, it is a 50/50 deal; the Federal 
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Government throws in 50 percent on Medicaid, the State pays 50 
percent. Under the Affordable Care Act, for the first three years it 
is 100 percent paid for by the Federal taxpayer; afterwards, it is 
supposed to go to 90 percent. 

Now, isn’t it a legitimate concern of States that a promise to pay 
more for less poor people, less needy people at 90 percent, where 
the more needy people are being reimbursed at 50 percent, and 100 
percent for the first three years, is inherently likely unsustainable; 
that in fact the bargain in the Act that we had to pass before we 
could read it created a situation in which some of these things are 
simply not believable? Is that correct in your assumption? 

Mr. Wilson. That is correct. 

Mr. IssA. And in your State of South Carolina wasn’t that one 
of the reasons that the governor had concerns, is that it is all going 
to be sugar from the Federal Government for the first three years, 
and then after that it is at the whim of Congress that is borrowing 
a trillion dollars a year, right? 

Mr. Wilson. That is correct. 

Mr. IssA. Now, in the case of the recent release of 2400 personal 
social security numbers, even before the Act was implemented, isn’t 
that one of your concerns, that this highly personal information, 
the question of what your social security number is, but the ques- 
tion of whether or not you are being treated for venereal disease 
or you have a persistent illness of some sort or whether you are 
a diabetic, all of that is exactly the kind of information that you 
are charged to make sure does not become public, since that is his- 
torically private information. 

Mr. Wilson. Yes, that is correct. 

Mr. IsSA. Now, the conversation about people coming into county 
health centers and so on, isn’t compliance with HIPAA, making 
sure that only doctors and cleared medical professionals have ac- 
cess to this kind of information, as to what you or I or anyone else 
is receiving by way of medical concern, isn’t that a legitimate con- 
cern of letting basically a salesman into a hospital or clinic facility? 

Mr. Wilson. That is correct, and that is a concern I had about 
HIPAA not applying to potential navigators that are helping people 
enroll in the exchange. 

Mr. IssA. But these navigators will in fact be gathering exactly 
the information that HIPAA is supposed to prevent from going into 
people not very specifically cleared, true? 

Mr. Wilson. It is very potential, yes. 

Mr. IssA. Well, Ms. Speier perhaps paraphrased what I said, and 
I want to make sure we get it correct here. I think that the Afford- 
able Care Act currently will be a train wreck. It doesn’t answer se- 
rious questions about cost and privacy. Now, I was saying, and, Ms. 
Speier, I want to make sure I am clear, there were problems when 
President Obama came in that had not been addressed; rising cost 
of health care, an interesting cliff that causes people to choose to 
not earn more than a certain amount, because if you earn less than 
a certain amount in America you have $20,000 or $30,000, maybe 
$40,000 worth of benefits that come to you. When you earn a little 
more, you lose those benefits. The Affordable Care Act, in my opin- 
ion, even exacerbates that more because of the nature of the means 
testing and so on. 
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So do I want to address the issues of cost of health care, access 
of health care? Absolutely. And I would make it clear, and any 
member on the dais can get more information from our staff, we 
have been working on a change to FEHBP to make it compliant 
with the exchange systems, if you will, that are envisioned in the 
Affordable Care Act. We are responding to, at least as to the 2.4 
million Federal workers and the 8 million covered individuals, the 
reality of a law. 

But don’t confuse my votes repeatedly to repeal as either only 
wanting to repeal or somehow not being against the Affordable 
Care Act. I believe that a bill that was 100 percent partisan, voted 
on without a single Republican vote or any real input, that we had 
to pass it before we could read it, and that has material flaws 
which are numerous in fact is a bill that should be started over 
again. 

Having said that, I appreciate our panel and I am going to con- 
tinue to hear what you have to say. I would note, because the rank- 
ing member is not here, that I want to thank all the witnesses. I 
have checked, and all of you came here without the Federal Gov- 
ernment paying you a dime to come here. So since you all came on 
your own dime, I would like to add to the list the thank you. 

With that, Mr. Chairman, I yield back. 

Mr. Lankford. Mr. Cardenas. 

Mr. Cardenas. Thank you very much, Mr. Chairman. 

My first question is to Mr. Hudson. In your submitted testimony 
you stated, “These provisions require insurance companies to ac- 
cept all applicants, even if they wait until they get sick before ap- 
plying for coverage, and the insurance companies are now prohib- 
ited from charging premiums based upon likely costs.” Is that accu- 
rate? 

Mr. Hudson. Thank you. Yes. 

Mr. Cardenas. Okay. Are you referring to the guaranteed issue 
and community rating provisions of the Affordable Care Act? 

Mr. Hudson. Yes. 

Mr. Cardenas. Okay. Thank you for clarifying that. Personally, 
I can’t understand why you would oppose these important con- 
sumer protections in the Affordable Care Act. A recent analysis by 
the Department of Health and Human Services estimates that be- 
tween 50 million and 129 million non-elderly Americans have some 
kind of preexisting condition. Without the guaranteed issue and 
community ratings protections in the Affordable Care Act, these 
preexisting conditions would put them at risk of not being able to 
obtain health insurance if they are self-employed or experience 
some other change in life circumstances. 

I think, for example, we heard the story of Aqualine Laury, she 
was here earlier, which Ranking Member Cummings described in 
his opening statement, as illustrative of the importance of these 
consumer protections in the Affordable Care Act. Due to a pre- 
existing condition, a heart condition that she had suffered from 
since 1990, Ms. Laury has been unable to obtain consistent health 
care coverage since 2005. 

In 2005, when her insurer rescinded her coverage and left her 
with a $50,000 medical bill. Thankfully, she was able to obtain in- 
surance through a high-risk pool established by the Affordable 
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Care Act and was covered when she had a heart attack this past 
May. I am grateful for that. She is able to be here with us today. 

Another question, Mr. Hudson, in the State of Florida, if some- 
body suffers a heart attack and they do not have insurance, what 
is the likely scenario from that moment forward? I would assume 
that if somebody has a heart attack and somebody witnesses it, 
let’s just say an ambulance shows up, what is the likely scenario 
after that, when the ambulance shows up and tries to attend to 
somebody without insurance who just had a heart attack? 

Mr. Hudson. Thank you for the question. I would assume it 
would be the same in your great State of New Mexico. 

Mr. Cardenas. No, I am from California. Continue. 

Mr. Hudson. California. Excuse me. Where, frankly, EMS would 
try and revive that person to the best of their skills and ability, 
and they would transport that person to a hospital. In my State, 
that is prohibitively challenging, as I have eight counties without 
hospitals. 

Mr. Cardenas. Okay. Now say that person was fortunate to ar- 
rive at a hospital and then their condition was in fact adhered to, 
say they revived that person, say that person had some kind of sur- 
gery or what have you, then there comes a big list of expenses. 
What would happen to that list of expenses when that person with- 
out insurance ended up showing up at the hospital due to a heart 
attack, then what would happen with the bottom dollar, the bottom 
line of that expense? What would likely occur with that expense, 
would the State eventually end up picking up some of that cost, 
perhaps the hospital would absorb a portion or all of that cost? 
What is the likely scenario? 

What committee are you chairman of in the State Senate in Elor- 
ida? 

Mr. Hudson. It is the State House, and it is Health Appropria- 
tions. 

Mr. Cardenas. Okay. So what would likely happen to that dollar 
amount, whether it is $40,000, $80,000, $120,000, whatever? 

Mr. Hudson. Likely what would happen is that patient would be 
treated, would be stabilized under your Act of EMTALA, and then 
sent home after they had been stabilized. The cost of the care could 
be incorporated under charity care through that particular hos- 
pital, it could be facilitated by DISH funds or low income pool 
funds. 

Mr. Cardenas. Okay. So to my point, ladies and gentlemen, the 
Affordable Care Act is trying to find a solution to all of those situa- 
tions in the great State of Florida and the great State of California, 
and every State in the Nation, what the Affordable Care Act is try- 
ing to address, and that is the overall cost and who will bear that 
cost at the end of the day, and trying to provide a system that actu- 
ally is better than the system that we have today, because I know 
exactly what happens when that occurs; the person who actually 
had the heart attack does not bear the burden of that and the in- 
surance companies in the State of Florida or California do not in- 
herently bear that burden, it will eventually be a taxpayer system 
that will bear that burden and/or a private or public hospital that 
actually adhered to that patient who suffered a heart attack and 
got administered some health care. 
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So what we need to understand, ladies and gentlemen, and I will 
end quickly, Mr. Chairman, thank you so much, is that the Afford- 
able Care Act is trying to transition into a system that is more ap- 
propriate for this great Country to address the ills, the health care 
ills of all Americans, and the current system leaves 50 to 129 mil- 
lion out because they have preexisting conditions, and those people 
with preexisting conditions who don’t have health care will end up 
in the system and costing American taxpayers even more. 

Thank you very much, Mr. Chairman. 

Mr. IssA. Would the gentleman yield? Would the gentleman 
yield? 

Mr. Cardenas. My time has expired. 

Mr. Lankford. His time has expired, but I will extend 30 sec- 
onds to you. 

Mr. IsSA. Just quickly for a question. So if I understand cor- 
rectly, the Affordable Care Act, which costs hundreds of billions 
dollars of taxpayers’ money replaces the idea that taxpayers pay 
money. Didn’t you make essentially the point that the taxpayer is 
going to pay it under the Affordable Care Act involuntarily and the 
texpayer is already paying it? People are not failing to get care, 
under the Affordable Care Act you simply have taxpayers paying 
for the insurance in addition to paying for somebody if they go to 
the hospital. 

Mr. Cardenas. That is an interesting interpretation. That is not 
what I said. At the end of the day, under a new system, if we im- 
plement the Affordable Care Act properly, what we are going to 
have is more Americans with health care coverage and true access 
to health care, unlike what we have today. Thank you. 

Mr. Lankford. The challenge is even CBO has said at the end 
of it, full implementation, we will still have about 31 million Amer- 
icans still not covered. 

Mr. Cardenas. With an M, not a B, right? Thirty-one million 
Americans? 

Mr. Lankford. Thirty-one million, yes. 

Mr. Woodall. 

Mr. Woodall. Thank you, Mr. Chairman, and thank you all for 
coming. 

I am from the great State of Georgia. This is my insurance com- 
missioner that you see up there on the wall. And candidly, Mr. 
Chairman, I couldn’t tell if that was you or the ranking member 
who put that up there, because what I am going to tell you will 
not surprise you at all. Ralph Hudgens, our insurance commis- 
sioner, love Georgians. He loves people and he cares about people, 
which is why he got involved in public service and ran to be our 
insurance commissioner. It is a constitutional office in our State, 
insurance commissioner, and what he said there is we talk about 
how to get coverage for Georgians, how to get affordable care for 
Georgians, and he said Obamacare is actually the problem and I 
am going to do everything I can to obstruct it from creating those 
problems. 

I have a high deductible medical savings account. My policy was 
outlawed by the President’s health care bill. Now, I can afford to 
buy a more expensive policy, but a lot of folks in Georgia who re- 
lied on those high deductible policies can’t afford to buy something. 



65 


What I wanted to ask you all, representing different States and 
different opinions, what is it in the President’s health care bill that 
you like, that is going to be valuable for your constituents back 
home, that you and your State, with your governor, with your legis- 
lature, with your insurance commissioner, that you all couldn’t 
have done on your own if you thought it was the best plan for your 
State? What is it that you needed the benevolence of the Federal 
Government for? What permission did you need from Washington 
to implement some of these things that are really going to pay off 
for your constituents back home? 

If I could start with you, governor. 

Dr. CoLYER. Nothing. I mean, solutions are best where it is local, 
and all of our States have different problems and different solu- 
tions. We have a number of solutions that we could do here in the 
State. It is all of these regulations that are there. Sure, we would 
like to have the money in the State so that we could implement 
some things there, but there are so many strings attached that it 
really gets in the way of a lot of things that prevent us from get- 
ting better outcomes. 

Mr. Woodall. Senator, let me ask you. I actually went to school 
in South Carolina. My understanding is the very modest health 
care plan that I had in college is now outlawed as well, so students 
will no longer be able to have that. But what is it that South Caro- 
lina is going to benefit that you all couldn’t have done in the senate 
with your governor and your insurance commissioner? 

Mr. Hutto. What we are looking forward to is not using the 
emergency room as the medical home for so many people, and the 
money that we are going to get from the Federal tax dollars that 
our citizens pay coming back to us is going to help us implement 
that. 

Mr. Woodall. I talk about that regularly. I don’t have any dol- 
lars to spend except the dollars your constituents send to me and 
that I turn around and give back. I am pretty sure we take a cut 
off the top, but I am glad that folks see that as a glass that is half 
full, that some of those dollars will come back. 

Mr. Attorney General, is there anything that is going on in South 
Carolina that you needed the Fed’s permission in order to imple- 
ment? 

Mr. Wilson. I am a strong federalist. I believe that the problems 
can best be solved by the States, with a few exceptions. But I have 
looked at the numbers. It has been a year, but it would have been 
cheaper for the Federal Government just to cut a check to every 
American who didn’t have health insurance, as opposed to basically 
create this huge goliath of a bill. It would have been cheaper just 
to write a check and give it to people without insurance than do 
this. 

Mr. Woodall. That is the way my math looked, too. Attorney 
General. Though, in fairness. President Clinton and Newt Ging- 
rich, Republicans and Democrats, came together in 1996 with 
HIPAA to solve all of these preexisting problems for federally regu- 
lated plans. We just said at that time States are pretty smart folks, 
they have smart people running those programs, so we won’t get 
into their business. 
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I would ask you, Ms. Jackson, in 1996 we said let’s leave it to 
the States, the States will love their constituents more than we do. 
Is there something that you were unable to do to serve your con- 
stituents that you needed our permission from Washington to get 
done? 

Ms. Jackson. Of course, if you had heard any of my testimony 
today, I talked specifically about our State governor and the De- 
partment of Health and Hospitals advocating for cutting hospice 
care for those uninsured patients. We couldn’t even provide hospice 
care. And to the extent that we were trying to regulate interstate 
commerce, then, of course, you know the States are limited on their 
regulation of interstate commerce, which are most insurance com- 
panies; and that argument has been made at the Supreme Court. 

Mr. Woodall. So when you are thinking about what you can and 
can’t do in Louisiana, you are saying you all don’t have enough 
money to get these things; you are counting on us taxing other 
Americans and you will be getting more than your fair share? 

Ms. Jackson. Oh, not at all, sir. What we count on is that the 
money we send to the Federal Government that our taxpayers in 
Louisiana pay would be distributed in a manner that we can take 
care of all citizens in our State, just like other States count on that 
as well. But we do pay Federal taxes, and to that extent we are 
afforded, or should be afforded, our rightful share of those Federal 
taxes, and that is the problem. 

Mr. Woodall. There is no question about that, and I suspect 
that is something you will find good bipartisan support on. 

Madam Secretary, is there something that Louisiana really need- 
ed the Fed’s permission to get done? 

Ms. Kliebert. I don’t think anybody could be more passionate 
than myself about providing uninsured care for our citizens. How- 
ever, I believe several things: one, we have done a very good job 
providing uninsured care. We have had a State charity system. We 
have recently changed that to a public-private partnership, which 
has eliminated a two-tiered system for the uninsured. We don’t use 
the emergency rooms as our medical homes; we have opportunities 
for people to receive outpatient care, as well as follow-up care after 
they have received inpatient care, if needed, for every uninsured 
person in our State. 

I actually believe that implementation of the Affordable Care Act 
will be detrimental to those that we are trying to help in the long- 
run. 

Mr. Woodall. That is what we believe in Georgia, as well, but 
I look forward to sharing our ideas with you all and you all sharing 
your ideas with us. I am convinced if we have 50 different projects 
going on here, we are going to find at least one that successfully 
serves America, and we can implement it. 

Ms. Kliebert. We definitely would love to have flexible and out- 
come-driven health care, and we believe that we can do that within 
the system that we have without having the complications of the 
implementation of that. 

Mr. Woodall. Thank you. Madam Secretary. 

Thank you, Mr. Chairman. 

Mr. Lankford. Thank you. 

Representative Duckworth. 
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Ms. Duckworth. Thank you, Mr. Chairman. I would like to yield 
my time to the gentleman from Pennsylvania, the ranking member 
of the Subcommittee on Economic Growth, Job Creation and Regu- 
latory Affairs, Mr. Cartwright. 

Mr. Cartwright. Thank you. Congresswoman Duckworth. 

Senator Sobel, I want to return to you. You are from Florida and 
I am from Pennsylvania. In my home commonwealth we have a fig- 
ure of uninsured citizens of almost 12 percent. That pales in com- 
parison to the 25.3 percent uninsured in your State, so obviously, 
in your position, with your set of values, this is something that you 
have been worrying about, something you have been working on for 
many years, am I correct in that? 

Ms. Sobel. Yes, sir. 

Mr. Cartwright. So I want to follow up. Senator Sobel, do you 
believe that your Governor Scott is investing the resources nec- 
essary to ensure that Florida residents have the information they 
need to enroll in affordable quality health care in the Affordable 
Care Act exchanges? 

Ms. Sobel. Thank you very much for that very good question. I 
don’t believe that there has been anything budgeted or used by the 
governor to inform people about the Affordable Care Act. 

Mr. Cartwright. So we all know that getting on Healthcare.gov 
is easy enough for young people, but you have some folks in Florida 
that may not be as facile with computers. They are the people that 
need us to go the extra mile to make sure they understand how to 
sign up. Is the Florida administration doing everything it needs to 
be doing to help those people? 

Ms. Sobel. The Florida administration is not, to my knowledge, 
doing much or anything to educate the people about this program, 
and I believe the best way to kill a program, destroy a program is 
not to get the information out to the people who actually need that 
information. So it has become a formidable task to make this pro- 
gram a success and to have the people get the health care that they 
need in a way that they understand it. 

Mr. Cartwright. So let’s you and I give Governor Scott some 
help, shall we? Tell us, what should Governor Scott be doing to en- 
sure that implementation of ACA, the law, goes smoothly? 

Ms. Sobel. Well, first of all, I think that he should allow the 
health departments to allow the navigators on the premises and to 
work with the people in the health department. I also think that 
he should be establishing a website probably in the State, which 
we might have one, but nobody knows about it, telling people about 
the Affordable Care Act. I believe that he should be speaking about 
it in his conferences, press conferences, as well as sending out in- 
formation that is now available. None of that is happening. 

Mr. Cartwright. Now, switching gears for the moment, the rate 
review provisions in the ACA require insurance companies to jus- 
tify any proposed rate hike of 10 percent or more. Last year, this 
provision saved 6.8 million consumers in this Country an estimated 
$1.2 billion in health insurance premiums. Unfortunately, in Flor- 
ida, the legislature recently passed, and Governor Scott signed, leg- 
islation stripping Florida’s insurance commissioner of the authority 
to review health insurance rate hikes. 
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Congressman Joe Garcia, my colleague, has called this move “a 
cynical attempt to undermine protections for Florida’s consumers in 
order to sabotage the implementation of the Affordable Care Act.” 

Senator Sobel, do you agree? 

Ms. Sobel. Yes, I do agree with the handcuffing of our insurance 
commissioner. At this particular time, he can only, well, first of all, 
previously, he could have negotiated the rates. Right now he can’t 
say anything or do anything for the next two years. 

Mr. Cartwright. So what is the point of just doing this give- 
away to health insurance companies? 

Ms. Sobel. Well, I think the underlying premise here is that the 
rates will be so high people will not sign up, and you lose the af- 
fordable in the Affordable Care Act, and that is wrong. But the in- 
surance commissioner has indicated, and rightfully so, that there 
are tax credits to be had, so the 30 to 40 percent rates that he is 
talking about, of an increase, will be mitigated with the tax credits 
people will get for signing up, but the headlines are 30 to 40 per- 
cent. 

Mr. Cartwright. And it is misleading. Well, thank you very 
much, senator. 

Mr. Lankford. Thank you. 

Mr. Bentivolio. 

Mr. Bentivolio. Thank you, Mr. Chairman. Mr. Chairman, the 
committee has obtained an internal memorandum from May 28, 
2013, detailing serious concerns about the ability to certify and reg- 
ister Navigators and Assisters in the Obamacare Consumer Out- 
reach Program. The memo reads: We are becoming increasingly 
concerned about the ability of CMS staff to authenticate, register, 
and certify everyone who will be involved in the consumer assist- 
ance process. 

I would like to enter this memo in the record. 

Mr. Lankford. Without objection. 

Mr. Bentivolio. Later, though, another top official testified that 
HHS decided to leave the responsibility of certifying and reg- 
istering to each Navigator organization. HHS rejected the option of 
creating a list of all certified Navigators and Assisters. The lack of 
a list exposes consumers to significant risk, since consumers that 
call the HHS hotline will be unable to verify if a person offering 
to provide them information about Obamacare is working for a le- 
gitimate organization. 

Were you aware that there is no way for citizens in your State 
to contact HHS to verify if a person offering information about 
Obamacare is working for a legitimate organization. Lieutenant 
Governor? 

Dr. CoLYER. That is a very troubling aspect because there is 
going to be a lot of confusion overall, and we need good informa- 
tion, and you need time to get good information there and you need 
to be able to verify that. 

Mr. Bentivolio. Attorney General Wilson? 

Mr. Wilson. Yes. 

Mr. Bentivolio. Secretary of Health Kliebert? 

Ms. Kliebert. Yes. 

Mr. Bentivolio. Mr. Hudson, are you aware of a poll that was 
released last week, 68 percent of Americans believe Obamacare will 
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harm their health care, 56 percent of Democrats believe Obamacare 
will harm their health care? Are you familiar with that poll? 

Mr. Hudson. Yes, sir, I have seen the headlines on that. 

Mr. Bentivolio. Okay. I have another question. I am just going 
to twist things around a little bit. You said you were a realtor, cor- 
rect? 

Mr. Hudson. Yes. 

Mr. Bentivolio. Okay. Now, if I understand a realtor’s job, you 
bring a customer in, they are thinking of buying a home, you talk 
to them, find out what kind of home they want, you look at the list- 
ings, you show them the listings, maybe a photograph, correct? You 
ever sold a home to somebody? 

Mr. Hudson. Yes, sir, I have sold many homes to first-time home 
buyers. 

Mr. Bentivolio. How about somebody that never walked into 
the home you sold them? Did they get to look at all the rooms? Did 
they get to go in the basement, if you have basements? In Florida, 
I don’t know, I think they are on slabs, a lot of them, right? 

Mr. Hudson. Basements are a challenge for us. 

Mr. Bentivolio. Basements are a challenge. Yes, I understand. 
Okay, well, in Michigan we have basements. So before a person 
buys, they get to walk in and go into each room, maybe test the 
appliances, correct? 

Mr. Hudson. Yes, sir. 

Mr. Bentivolio. Okay. 

Mr. Hudson. In fact, if I can add, I would never sell a home to 
someone that didn’t know what they were actually bargaining for, 
because, frankly, that is one of the single largest investments in 
their life, their personhood, their entire family, and doing so is 
reckless and inappropriate. 

Mr. Bentivolio. And before they buy that home you give them 
the documents, you go over the purchase agreement with them, you 
tell them what they are getting, right, and what they are not get- 
ting, correct? 

Mr. Hudson. That is absolutely correct, as well as a number of 
other disclosures that will help them fully understand their pur- 
chase so that they are well informed and knowledgeable. The days 
of caveat emptor are gone, and should be under the Affordable 
Care Act as well. 

Mr. Bentivolio. So you would let your customers read the con- 
tract before they signed it, correct, or at least have their attorney 
or a representative read the contract, correct? 

Mr. Hudson. You are absolutely correct, sir. 

Mr. Bentivolio. But, senator, you disagree with that. You think 
we should, as legislators, vote for something that we didn’t have 
the opportunity to read before we voted for it. 

Mr. Hutto. No, but there has been plenty of time now. It is a 
complex law and it is going to be tough. We need to roll up our 
sleeves and implement it. 

Mr. Bentivolio. So I have a bill on th floor right now, or not on 
the floor, but in the hopper, that basically is called Read the Bill’s 
Act. You wouldn’t be a cosponsor, but I suspect you would be, cor- 
rect? 

Mr. Hudson. Absolutely, sir. 
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Mr. Bentivolio. Thank you very much. 

I yield back my time, Mr. Chairman. 

Mr. Lankford. Would the gentleman yield to me? I think we had 
20 seconds or so. Would the gentleman yield? 

Mr. Bentivolio. I yield. 

Mr. Lankford. Just for Ms. Kliebert, you had mentioned before, 
as well, about conflicting messages on pregnancy as a life event. 
Has that been resolved yet, or are you still waiting for details on 
that? 

Ms. Kliebert. We are still waiting for details. And it really af- 
fects us because our policy decisions in terms of how we will treat 
that population, it affects how we will move forward on that policy. 
But we have not heard back. 

Ms. Speier. Would the gentleman yield? 

Mr. Lankford. It is actually the gentleman’s time. Mr. 
Bentivolio? Would the gentleman yield to the gentlelady? 

Mr. Bentivolio. Yes. 

Ms. Speier. To the secretary, isn’t the reason why there is not 
a willingness to allow someone to acquire insurance once they 
know they are pregnant because we don’t want people to game the 
system and not access the insurance when the insurance is avail- 
able to them, and they choose, instead, to just pay the tax? 

Ms. Kliebert. I am not sure in terms of the rationale. All we 
want is an answer as to whether or not that is or is not a quali- 
fying condition so we can make our policy decision on that. 

Ms. Speier. But since there is an individual mandate of everyone 
actually takes up the insurance, then there wouldn’t be an issue 
about a life-changing event because, in fact, you would already 
have insurance. The only time it would play a role would be if in 
fact you chose not to take insurance and, instead, pay the $300 fee, 
correct? 

Ms. Kliebert. Correct. 

Mr. Lankford. So it is not the gentlelady’s position that we 
wouldn’t give some kind of prenatal care at that point because 
someone didn’t pay the penalty. 

Ms. Kliebert. Correct. 

Ms. Speier. No. I think, though, the point is that an individual 
mandate is trying to make sure that we all take personal responsi- 
bility. That is one of the precepts of the Republican party, personal 
responsibility. We are going to provide a health care opportunity 
for every American to access health care, and we are going to keep 
the cost down, but if you choose not to, and this is a free Country, 
if you choose not to, then you can pay a fee, which would mean 
that you are not going to access that health care. But that is a 
choice. 

So if in fact you do become pregnant, then you are going to be 
paying out of pocket. We, of course, want you to have prenatal care. 
If you are indigent you will get prenatal care. But if you are mak- 
ing $75,000, $100,000 a year and you choose not to have health in- 
surance and you get pregnant, well, you had an offer to have 
health insurance and you chose not to access it. I think that is why 
you are getting some question as to whether or not it is a life- 
changing event. 
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Ms. Kliebert. Again, we just want a definite answer so that we 
can move forward on any policy decisions we need to make as a 
State. 

Mr. Lankford. And just for quick clarification, they don’t pay a 
fee, they pay a tax. 

Ms. Speier. Yes. 

Mr. Lankford. Mr. Connolly. 

Mr. Connolly. I thank the chairman. Before my time starts 
counting, I would ask unanimous consent that the extra one 
minute and ten seconds provided my good friend and colleague 
from Georgia be extended to me. 

Mr. Lankford. No, that was in a response. If you ask a question 
at the last second, I am going to allow that person to be able to 
respond. 

Mr. Connolly. I thank the chair. 

By the way, my friend from Georgia mentioned Newt Gingrich. 
Senator Hutto, do you happen to recall the reason then Speaker of 
the House Newt Gingrich opposed the Clinton health care initia- 
tive? The single most important reason he objected to the 1993 ini- 
tiative, do you recall? 

Mr. Hutto. I don’t. 

Mr. Connolly. It was that it lacked a universal mandate, an in- 
dividual mandate. Senator Hutto, intellectually, was that a liberal 
think tank that came up with the idea of an individual mandate? 

Mr. Hutto. It was not, but things have been turned on their 
head. 

Mr. Connolly. It was actually a conservative think tank idea. 

Mr. Hutto. Yes. 

Mr. Connolly. Now it is socialism. 

Mr. Hudson, you introduced some legislation, H.B. 1193, in 2011, 
to prohibit a person from being compelled to purchase health insur- 
ance, objecting to the individual mandate, is that correct? 

Mr. Hudson. That is correct. 

Mr. Connolly. And you just testified to Mr. Bentivolio that, as 
a realtor, you really believe in disclosure, full disclosure so that a 
consumer is fully aware of the strengths and pitfalls of a potential 
purchase. 

Mr. Hudson. That is correct. 

Mr. Connolly. When you introduced your bill, did you happen 
to mention that it was modeled almost identically on something 
provided by ALEC? Page 12 of that booklet pretty much mirrors 
your legislation. Were you aware of that? 

Mr. Hudson. If you are referring to something called the Health 
Care Freedom Act, that was actually sponsored by Representative 
Plakon. I was a cosponsor. 

Mr. Connolly. No, sir. I am referring to a model bill on page 
12 of that brochure provided to a conference I think you attended. 
Did you not attend an ALEC conference where this was discussed? 

Mr. Hudson. I don’t have that book in front of me. 

Mr. Connolly. So you were not aware of the fact that your legis- 
lation happens almost identically to mimic a model bill that ALEC 
was encouraging State legislators such as yourself to introduce into 
their respective legislatures? Is that your testimony under oath? 
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Mr. Hudson. There are a number of pieces of legislation that are 
supported by a wide variety of 

Mr. Connolly. Not my question. Were you or were you not using 
or aware of the ALEC model on page 12, I have it here, that almost 
identically mirrors the legislation you introduced? 

Mr. Hudson. Yes, sir, that is correct, I was aware of it. 

Mr. Connolly. So did you review 

Mr. Hudson. I would like to finish my question. I was not not 
civil to you. 

Mr. Connolly. This is my time, Mr. Hudson, and I am asking 
you a question about whether you were aware or not. Your answer, 
I believe, for the record is you were. 

Mr. Hudson. It is absolutely true. 

Mr. Connolly. Did you reveal that to your colleagues? Because 
you have just said how committed you are as a realtor to full dis- 
closure. Was there full disclosure, when you introduced that bill, 
that you were modeling it on a national conservative movement 
funded by the Koch brothers and that this came from their legisla- 
tive initiative? 

Mr. Hudson. Yes. When we had discussions on this, the term of 
ALEC did come up. 

Mr. Connolly. Thank you. 

Mr. Attorney General, you talked about your view about States’ 
rights. South Carolina has a long tradition about that issue. I am 
just interested in your philosophy of the law. When you lose in a 
legislative battle and something becomes law, even then you voted 
against it, and then you lose through the legal system up to the 
Supreme Court, and the Supreme Court upholds the constitu- 
tionality of that law, do you think, as attorney general, it is still 
okay to try to obstruct its implementation because you just don’t 
agree with it? Is that your legal philosophy? 

Mr. Wilson. No, that is not my legal philosophy. 

Mr. Connolly. Thank you. So would you take issue with this 
gentleman, whoever he is, that maybe that is really not a very good 
legal strategy? 

Mr. Wilson. You use obstruct very broadly. My concern is that 
a law can be constitutional and still be bad policy. 

Mr. Connolly. Sure. 

Mr. Wilson. And the debate should continue. Now, I believe 
Obamacare was unconstitutional. The Supreme Court disagreed 
with me and I have to live with that decision. But that doesn’t ne- 
gate the fact that Obamacare, in my opinion, is still bad policy, and 
we have a duty as elected representatives to continue to try to im- 
prove it as long as it is going to be the law of the land, and that 
is what we are here to do today. 

Mr. Connolly. I couldn’t agree with you more if that is what 
you mean. But obstruction, that word, his, not mine, is a different 
matter. 

Mr. Chairman, I think I have a little extra time, and I yield the 
balance of it to 

Mr. Lankford. Actually, you have none. I was just saying that 
Mr. Woodall’s response was — the witness was responding to his 
question at the end, and that is the reason it went long. But I have 
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been very careful on time and have been very fair with everyone 
on that. 

With that, I recognize Mrs. Lummis. 

Mrs. Lummis. Thank you, Mr. Chairman. 

Question for Lieutenant Governor Colyer, Secretary Kliebert, and 
Representative Hudson: Does Obamacare raise premiums in your 
State? Does Obamacare raise insurance premiums in your State? 
Do you know? 

Dr. Colyer. We have not had the full release of what it does to 
premiums across the board for that, and the Federal Government 
has not released that information for us. 

Mrs. Lummis. Okay, thank you. 

Dr. Colyer. However, we have an example. When we have gone 
to the website, all of the examples it shows a dramatic increase in 
cost. 

Mrs. Lummis. Madam Secretary? 

Ms. Kliebert. For some groups up to 200 percent. Again, we 
don’t have all the details in terms of what it is going to mean for 
every different type of population, but we do have data that indi- 
cates for some groups it will go up to a 200 percent increase. 

Mrs. Lummis. Representative? 

Mr. Hudson. Like my colleagues before me, we lack a tremen- 
dous amount of actuarial value to be able to make good discerning 
judgments regarding that, and as the rules have continued to 
change. We can project, and the projections are not good, they will 
go up. 

Mrs. Lummis. Lieutenant Governor, does Obamacare reduce 
choices in your State? 

Dr. Colyer. Absolutely it reduces choices, in the scope of plans 
that people can choose and also in the number of insurers that are 
in the exchange. 

Mrs. Lummis. Madam Secretary, same question. 

Ms. Kliebert. We currently believe there will be four exchanges. 
In our Medicaid plans we now have five choices for individuals who 
have Medicaid recipients. So in those instances, if you compare the 
two, it will reduce some level of choice. 

Mrs. Lummis. Representative Hudson, do have an answer to 
that? Same question. 

Mr. Hudson. Yes, it will definitely reduce choice. 

Mrs. Lummis. What is the overall view of the citizens of your 
State with regard to Obamacare? Again, Lieutenant Governor? 

Dr. Colyer. Kansans are overwhelmingly against it. They see 
the economic impact and how it affects their health care. 

Mrs. Lummis. Madam Secretary? 

Ms. Kliebert. We have had several polls, as well as debates 
within the legislature that indicate that overwhelmingly there is 
not a will to move with expansion or towards some of the imple- 
mentation of the Affordable Care Act. 

Mrs. Lummis. Representative Hudson? 

Mr. Hudson. Floridians are absolutely opposed to it, and they 
recognize in our State, like many States, that the rural areas are 
going to be disproportionately affected. Lack of choice, lack of ac- 
cess, and tremendous challenges with workforce, which makes 
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things almost impossible to implement. A one-size-fits-all doesn’t 
work well in clothing; it doesn’t work well in this either. 

Mrs. Lummis. Thank you. 

Attorney General Wilson, question for you. Obamacare’s imple- 
mentation has problems: delays and will lead to greater State 
spending, higher insurance premiums, and greater burdens on 
business. Can you tell us how the law is impacting the citizens of 
your State? How are the delays impacting the State’s ability to 
comply with the new Federal requirements as well? So the question 
is two-fold, the State’s ability to comply; individual’s impacts. 

Mr. Wilson. Well, let me qualify by saying that, independently, 
that is not something I am qualified to comment on. It is my opin- 
ion, my personal opinion that it will adversely affect our citizens 
and our State. My one thought. Representative, is that I am beg- 
ging Congress. If they want to criticize the criticizers of 
Obamacare, if they want to criticize me and other folks who share 
my view, I welcome that, that is part of our American process. 

But look at the questions we are asking as consumer advocates 
and look at that independent of Obamacare. We have a duty as 
elected officials to protect the citizens, and I think right now we 
are getting into a debate on the merits of something that has been 
decided, instead of how to make it better going forward, and I am 
begging Congress to look at the questions the AGs have asked. 
Thank you. 

Mrs. Lummis. Lieutenant Governor, could you describe the regu- 
lation process and how it is impacting Kansans as citizens and the 
Kansas government as well? 

Dr. CoLYER. There are some issues of transparency. Here it is 
two weeks before, we don’t know what all of the rates are. We are 
getting new software updates. We have a new software update 
coming sometime before October 1st, so even if the Navigators can’t 
be trained, up to date on that. We are having to work overtime to 
try to comply. 

Mrs. Lummis. Considering that the President of the United 
States, after whom the bill is named, is the person who has done 
the most to delay implementation of Obamacare, do you think it is 
appropriate to say that the obstruction is coming from outside the 
White House? 

Dr. CoLYER. No. I wish they could block a number of other areas 
as well. 

Mrs. Lummis. Thank you, Mr. Chairman. I yield back. 

Mr. Lankford. Thank you. 

I recognize the ranking member, Mr. Cummings. 

Mr. Cummings. Thank you very much, Mr. Chairman. 

Ms. Sobel, I would like to ask you about the important role that 
Navigators will play in helping the uninsured sign up for benefits 
under the Affordable Care Act. By the way, in my district, I just 
had 400 people Saturday morning to come out, trying to find out 
more about this. The attorney general, I talked about making gov- 
ernment work, they came out because they wanted to take advan- 
tage of the law. As a lawyer, I am trained to look at the law, and, 
as a legislator, to uphold the law. 

Ms. Sobel, according to a memorandum released this morning by 
the Minority staff of Energy and Commerce, Navigator grant recipi- 
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ents will directly enroll nearly 1.1 million uninsured people in the 
exchanges and in Medicaid. They also expect to inform an addi- 
tional 7.3 million people through public education efforts about the 
benefits of the Affordable Care Act. 

Moreover, according to the memorandum, many of these organi- 
zations are experienced in precisely the type of outreach necessary 
to get people enrolled in the exchanges. They have linked families 
in need with public and private benefits for which they are eligible, 
such as food stamps, Medicaid, disaster assistance, S-Chip, the 
Medicare Part D benefit, by the way, which a number of people on 
this side of the aisle were against, but yet and still, when it became 
the law, we did everything in our power to make sure our constitu- 
ents were informed of it, and the low income subsidy for Part D 
benefit. 

Finally, according to the memorandum, there is strong and effec- 
tive privacy protections in place in the Navigator Program. All 
grant recipients must abide by laws that prohibit the use or disclo- 
sure of personally identifiable information or face stiff criminal and 
civil penalties. Many of the grantees have adopted additional pri- 
vacy practices for their staff above and beyond those required by 
the Federal regulation and have a proven track record of respon- 
sibly handling sensitive personal financial and health data in the 
course of their work. 

Ms. Sobel, I think we can agree that implementing the Afford- 
able Care Act is a heavy lift. I am not saying that there aren’t any 
legitimate privacy concerns or that we shouldn’t examine the issues 
of data security and Navigator training. But do you think that Gov- 
ernor Scott’s decision to ban Navigators from operating on the 
grounds of county health departments was a necessary or even a 
remotely proportionate response? 

Ms. Sobel. Thank you for that very good question. I basically 
think it is a roadblock; it is a sandbag. He overreacted. There are 
standards in place from the Affordable Care Act about Navigators, 
as well as Florida having in place criminal background checks and 
other standards that the State put forward. I think that this is an 
effort to stop people from enrolling, and it is just unfair, not right, 
and it hurts a lot of people who need the information. 

Mr. Cummings. I told my constituents on Saturday, I said it is 
one thing to have opportunity; it is another thing to know about 
it and then to be able to take advantage of it. Do you believe that 
this and many of the other onerous regulations that Republican 
State officials and legislatures across the Country have imposed on 
Navigators are motivated by desire to delay, hinder, and obstruct 
enrollment in the exchanges? 

Ms. Jackson, could you answer that? Did you hear my question? 
I said do you believe that this and many of the other onerous regu- 
lations by Republican State officials and legislatures across the 
Country have imposed on Navigators are motivated by desire to 
delay, hinder, and obstruct enrollment in the exchanges? 

By the way, I might add that it just came over the wire that the 
Republican conference. Speaker Boehner said this morning, talking 
to the Republicans in Congress, every member in this room is for 
de-funding Obamacare, while letting the rest of the Government 
continue to operate. 
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Ms. Jackson. I totally agree with what you are saying. As a 
practicing attorney and a legislator in the State of Louisiana, I 
have seen so much obstruction of this law. It somewhat reminds 
me of what I learned in my history lessons about the civil rights 
structures and the right to vote that was given to minorities. 
States began to obstruct those, and in Louisiana we have seen just 
that example with the Federal Affordable Health Care Act, that 
there has been a major obstruction. 

Mr. Cummings. Mr. Chairman, I would just like to enter into the 
record the staff report from the Commerce Committee. 

Mr. Lankford. Absolutely. Without objection. 

Mr. Cummings. Thank you very much. 

Mr. Lankford. Mr. Horsford. 

Mr. Horsford. Thank you, Mr. Chairman. I am going to be 
quick because I have a number of points. 

First, Mr. Attorney General, just so that you know, on Wednes- 
day, September 11th, 2013, the House Committee on Homeland Se- 
curity Subcommittee on Cyber security. Infrastructure, Protection 
and Security Technologies had a hearing on this very subject 
around the data hubs, where we are with the implementation. In 
your testimony you talked about deadlines not being met. Those 
were on-the-record responses that were provided by the auditor, 
the OIG who oversees this, and the result was the deadline was 
met. So while we want to have talking points that say something 
else, the reality is different. 

Mr. Chairman, I attended a brain health trust in my district this 
last Saturday and one thing that was made clear to me is there is 
more work to be done on the implementation of the Affordable Care 
Act; the outreach that is necessary, the education that is necessary, 
the fact that people need to understand that this is in large part 
about expanding care under Medicaid and expending benefits 
under Medicare, and adopting a new marketplace under the ex- 
change. 

I want to say our governor, who happens to be a Republican, who 
was part of the lawsuit with other States that challenged the con- 
stitutionality of the Affordable Health Care Act at the time I 
served in the State legislature, allowed his director of Health and 
Human Services to continue to work on the implementation of the 
bill until the outcome of the Supreme Court’s determination. And 
because he made that decision, Nevada is ahead of the mark on the 
implementation of our marketplace exchanges. They have agreed to 
expand Medicaid. Our Navigators have been recruited and trained, 
and are ready to do their job. And this from a Republican governor 
who did not agree with the law. But he understood his job was to 
implement the law as it was adopted by Congress and upheld by 
the Supreme Court. 

So in my State I have far too many constituents who will benefit 
under the Affordable Care Act to not see it implemented. Is it per- 
fect? No. Does this Congress need to do its job to make the nec- 
essary adjustments? Yes. And I am glad to hear that Mr. Jordan 
shares my concern and those concerns of Labor, particularly the 
AFL-CIO, on a provision of the bill that does need a congressional 
fix; and I would ask him, even though he is not here, if he will join 



77 


me in bringing forward legislation so that we can fix that and other 
provisions. 

Let me ask my couple of questions. 

Senator Hutto, what happens to the millions of Americans who 
now have health coverage if the opponents of the ACA are success- 
ful? 

Mr. Hutto. Well, we hope that they are not going to be success- 
ful. If they are successful, people could lose coverage that they have 
now. We hope that won’t happen. 

Mr. Horsford. Representative Jackson, how would it affect your 
constituents if suddenly they had to worry about insurance compa- 
nies rescinding their insurance because of preexisting conditions? 

Ms. Jackson. I think we will be in the same boat that we were 
in a year ago when the governor of our great State asked us to 
defund hospice care. We would begin to look for solutions that real- 
ly weren’t solutions and our constituency would not be offered any 
health care at all; and, if offered health care, very minimal, and 
forced to go into emergency rooms when there are dire need situa- 
tions in health care. 

Mr. Horsford. And Senator Sobel, more than 32.5 million sen- 
iors have already received one or more free preventative services 
because of the Affordable Care Act. Can you express to the sub- 
committees the importance of these services to your constituents? 

Ms. Sobel. Absolutely. And if the bill is repealed, I believe that 
there would be greater hardships for our seniors. It would be sinful 
and shameful to repeal any part of the benefits that have already 
passed. 

Mr. Horsford. So, Mr. Chairman, you know, I know that there 
are those on the other side who have differing opinions about 
where we are with the Affordable Care Act, but after hearing from 
my constituents, small business owners, those in health care in my 
State, I believe that it is time for us to stop having these continual 
efforts to defund the Affordable Care Act and it is time for us as 
Congress to do our jobs in implementing it and moving forward, 
and I would use my home State of Nevada as an example of how 
Republicans and Democrats, the governor, the legislature, and 
members here in Congress, are working to do our job and not ob- 
structing the Affordable Care Act. 

Thank you, Mr. Chairman. 

Mr. Lankford. Thank you. 

I recognize, for just some closing comments. Ranking Member 
Ms. Speier. 

Ms. Speier. Mr. Chairman, thank you. 

First of all, let me say to Attorney General Wilson I too am very 
grateful for your service to this Country. I was trying to make the 
point that all of us here have the great luxury of having a Govern- 
ment-sponsored health insurance plan to benefit from. And the 
hope is that for the 45 million Americans who have no insurance 
whatsoever, that the Affordable Care Act will place them on equal 
status with all of us. 

Let me also point out there is a script that is being used that 
isn’t accurate, and when people talk about the Affordable Care Act 
as costing us so much money, that couldn’t be further from the 
truth. In fact, the very nonpartisan Congressional Budget Office 
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has said that we will save $1.3 trillion over the next two decades 
with the implementation of the Affordable Care Act. Now, as a 
Country, we spent 18 percent of our gross domestic product on 
health care, 18 percent, more than the next 10 biggest spenders in 
the world, including Japan, Germany, France, China, the U.K., 
Italy, Canada, Brazil, Spain, Australia combined. And you might 
think, well, we get better health care, but the fact of the matter 
is we do not. In fact, we rank 38th in the World Health Organiza- 
tion’s ranking of countries in terms of the quality of their health 
care. We rank number one in spending and 38th in overall health 
care. 

Now, the reference made by my good friend, Mr. Jordan, and by 
others on the other side of the aisle about the comment made by 
Max Baucus has been taken out of context and. Senator Hutto, you 
made reference to it. And I would like to just point out what was 
really being said by Senator Baucus. There was $554 million re- 
quested by the President in his budget for promotion and adver- 
tising and education on behalf of the Affordable Care Act. 

Our good friends on the other side of the aisle chose to strike 
that funding completely, and it was with that backdrop that Sen- 
ator Baucus said that without promotion, without education that 
there is going to be a train wreck relative to the implementation 
because people aren’t going to know about it. So when we use the 
term train wreck, let’s use it accurately as it reflects Senator Bau- 
cus’ comment. 

With that, I would like to point out, finally, that the hand-wring- 
ing that is going on here is all well and good, but the truth of the 
matter is that starting October 1st there will be six months in 
which people will have the opportunity to enroll. They will have 
the opportunity to enroll until March. Lots of these kinks will be 
worked out during that period of time, and I think that it would 
be better for all of us to not be the obstructionists that some have 
suggested. 

And I would like to end by quoting Governor Snyder from Michi- 
gan, a Republican, who said, and said it very well, it is the law of 
the land upheld by the U.S. Supreme Court, and it is being imple- 
mented. Some believe that fighting it is good politics. I believe that 
finding a way to make it work for our State is good government. 

I yield back. 

Mr. Cummings. Would the gentlelady yield for that one minute? 

Ms. Speier. I certainly will. 

Mr. Cummings. Thank you very much. 

I just want to thank all of our witnesses for being here today. 
We may disagree, but the real deal is we are talking about our fel- 
low Americans. We are talking about our brothers, our sisters, our 
neighbors, and there are people who, and I was just, like I said, 
in my district this weekend talking to some of my constituents, and 
there are people who really need this. 

I tell the story about when we voted for the Affordable Care Act 
I got to the Floor of the House four hours early. I sat on the front 
row and I had only one prayer. I said, God, don’t let me die before 
I vote for it. And the reason why I said that is because I knew it 
would save lives. I knew that it would affect generations yet un- 
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born. I knew that it would allow some mother to be able to save 
her child. I knew it would have a tremendous effect. 

We have to make it work. I am tired of people saying it is hard, 
this is hard. Well, a lot of things are hard. We are America. We 
are better than that. So I am looking forward to all of you all work- 
ing with us not about de-funding, not about destroying, but trying 
to make it better. 

With that, I yield back, and thank you, Mr. Chairman. 

Mr. Lankford. I would thank the witnesses for coming and 
being a part of this dialogue. This is in your lap in a lot of ways, 
as far as implementation; you are the one on the phone trying to 
get answers, writing letters trying to get answers, dealing with the 
implementation on the ground, and many of you will be on the first 
line of that phone call, trying to be able to get things resolved. 

In my State, they gathered all the State leaders together last 
week from all the different agencies that have any connection and 
they had a long list of all t^he unanswered questions, and they 
wanted to get everyone together so they could pool it and find out 
what everyone knew and get all those answers so everyone could 
share it. What they did instead is they got all the State leaders to- 
gether, listed the questions, and none of them had the answers. All 
of them assumed someone else knew this and they just weren’t 
sharing it. None of them knew what is going on. 

So, again, the focus of, gosh, this is going to be great is very dif- 
ferent when you have to implement and when it is coming at you, 
and the questions come to you. I would commend to anyone’s read- 
ing, on this committee and outside this committee, the Navigator 
report that was done by this committee dealing with the issues of 
fraud, dealing with the exposure areas that we have that are a real 
risk to consumers. 

We have had a hearing on the data hub to ask some of the ques- 
tions that should be asked about security because a lot of Ameri- 
cans’ information is about to be exposed. But with the Navigators 
and all that is happening in the days ahead, and as we have seen 
the reduction of time that is now required in their training and 
what is there, there are serious issues. 

I know the ranking member has mentioned we are 38th in the 
world in health care. I would say in my district, in Central Okla- 
homa, we have more advanced cancer care in Oklahoma City than 
in all of the U.K. We had a hospital open in Oklahoma City that 
is a straight fee-based hospital, and they were surprised to see that 
the first thing that happened was the Canadians started coming for 
health care. Twenty-five percent of their business are people from 
outside the Country that come to that hospital from all over the 
world. 

And when people are sick and they need advanced care, they are 
coming here to get that. The term medical tourism didn’t exist 
years ago, but now many of our communities see it as some of the 
finest hospitals in the world are located right here; and the chal- 
lenge is do we put that medical advancement at risk by limiting 
reimbursements, limiting access to that, controlling how it is done 
in the days ahead so that the medical innovation that is currently 
occurring slows down and that we suddenly become equal with the 
rest of the world, rather than leading the rest of the world in med- 
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ical innovation and device manufacturers and drug developments 
and such. We have to continue to press on to that. 

This is a bill where there are major problems. I have heard over 
and over again it is the law of the land, we should just leave it. 
We are not doing that with No Child Left Behind. We see that 
there are major issues on implementing that law, and we have now 
reached a time where almost every State is under a waiver. No one 
here is saying we need to implement all of No Child Left Behind, 
it is the law of the land, we need to demand every part of that is 
implemented. Why? Because there are major problems with the 
law. And we can see it based on how it is implemented, so waivers 
have gone everywhere to try to free everyone up from what is hap- 
pening on No Child Left Behind. 

We are seeing the same thing occur with the Affordable Care 
Act; waivers for employers, waiver for certain people, waiver for 
certain group, because the problems continue to double up on this. 
Right now the House and the Senate are dealing with what do we 
do to replace No Child Left Behind because it has become such a 
problem, and in the days ahead we will finally come to a point of 
saying there are so many issues and so many problems with the 
implementation, we have to look again at what do we do to replace 
this. 

I look forward to the day when States are allowed to experiment, 
as my State now has to come begging to the Federal Government 
to do things to take care of the needy in my State. There is a pro- 
gram called Insure Oklahoma, which has been a fantastic program 
to be able to serve people in my State of great need, which we con- 
tinue to expand. Now we have to beg to allow that program to con- 
tinue to go forward. 

When health care is controlled from Washington, D.C., it is about 
numbers. When it is controlled in State and local areas, and coun- 
ties and districts with great need, and I have many rural districts 
in my State, it is about neighbors and it is about families and real 
lives. So at the end of this day hopefully we have brought some 
questions to the table that we can get resolution on and hopefully 
we can continue to focus on families and lives. 

Thank you again for being here and for being a part of this con- 
versation. With this, we are adjourned. 

[Whereupon, at 12:48 p.m., the subcommittee was adjourned.] 
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Statement of Chairman James Lankford 
Subcommittee on Energy Policy, Health Care and Entitlements 
Committee on Oversight and Government Reform 

Federal Implementation of ObamaCare: Concerns of State Governments 

September 18, 2013 

In the past month, I have personally spoken with a Dad who told me his high school graduate son 
cannot find a job that will hire him for more than 29 hours a week. 

1 spoke with a Mom who brought me her late-20-something son’s insurance paperwork, which 
notified him that his health premiums will increase from just over $200 a month to over $800 a 
month in January. 

1 talked to a family struggling with their family business because they cannot afford the 
mandates, but they also cannot sell the business they worked so hard to build. 

The high-risk pools hit their max in March of this year, preventing anyone else from entering the 
high-risk pool. 

No one disputes that there were concerns with the U.S. healthcare system that predate 
Obamacare Chief among those concerns is that the rising cost of health care was crowding out 
other items in family budgets and contributing to massive federal budget deficits. 

Obamacare was designed to fix three problems by reducing the cost of medicine, providing 
universal coverage for every American and increasing the quality of health care in America. 

Americans were toid over and over that if they liked their doctor or their insurance, they could 
keep them. 

After decades of work, union members are furious at the changes to health benefits and the 
traditional 40-hour work week. 

While Congress passed the law three years ago, implementation of the law has been mired with 
one problem after another. According to a report by the Congressional Research Service, the 
Administration has missed approximately half of Obamacare’s required deadlines. A recent 
GAO report on state progress with exchanges found that “compressed timeframes” and “a lack of 
clear federal requirements related to the federal data services hub” presented major IT challenges 
to opening their exchanges for enrollment on October 1, 2013. 

Two months ago the Administration delayed Obamacare’s employer mandate and several 
reporting requirements. Although I believe the employer mandate is bad policy, the effect of this 
unilateral delay by the Administration will be that exchanges will have greater difficulty 
verifying whether individuals have an offer of coverage at work, thus exposing taxpayer to the 
risk of significant spending on subsidies for those not qualified to receive them. Moreover, the 
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Administration only delayed the employer mandate. Individual citizens are still liable for the 
penalties, but businesses are not liable. 

State leaders from across the country have complained that the Administration has not 
adequately responded to their questions and concerns. Since many states have part-time 
legislatures that are only in session during the spring, HHS’s failure to issue timely guidance 
harms state ability to implement the law and better protect its citizens from its harmful aspects. 

Today, we are pleased to hear the testimony of state officials involved in much of the day-to-day 
work in preparing their respective states for the start of Obamacare. We have with us today 
Lieutenant Governor of Kansas Jeff Colyer, M.D., Florida State Representative Matthew 
Hudson, Secretary of the Department of Health and Hospitals from the State of Louisiana Kathy 
Kliebert, and Attorney General for the State of South Carolina Alan Wilson. 

Yesterday, the Democrats on the Committee threatened not to participate in the hearing unless 
we invited eight of their selected witnesses. Since normally the Minority only selects one 
witness and even the Majority only had four witnesses, it seemed like a fairly audacious request. 
But, we did not want members of a committee tasked with oversight to walk out and fail to hear 
the serious struggles states are experiencing as a result of the Administration’s implementation of 
ObamaCare, so we made the unprecedented accommodation to let them invite the same number 
of witnesses as the Majority. Members should not walk away from states struggling to 
implement Obamacare. We should listen to their concerns and try to find solutions. 

One area that will be explored today is the Administration’s Navigator and Assister programs. 
One of the witnesses here today, Attorney General Wilson from South Carolina, along with 12 
other Attorneys General, sent a letter to Secretary Sebelius on August 1 4* asking questions about 
the Navigator outreach program. As is the pattern, the Administration has not yet responded. In 
fact, I spoke yesterday with healthcare leaders in my own state, and they informed me that they 
cannot get answers from HHS. The Navigators they speak to have no idea what is happening, 
and we are only days away from the October 1 launch date. 

Fortunately, the Committee has conducted oversight of the Navigator and Assister program, I 
would like to introduce into the record a preliminary staff report on our findings related to the 
Navigator and Assister programs. These findings were largely based on transcribed interviews 
with top HHS officials and internal HHS documents produced to the Committee. 

This report shows that the Navigator and Assister programs are rife with mismanagement and 
carry the risk that a large number of Americans could fall victim to fraud and identity theft: 

• Top HHS officials admitted that the Administration failed to conduct any analysis about 
whether or not it should require all individuals hired by Navigator and Assister 
organizations to pass a background check and be fingerprinted. 

• The Administration decided to leave the responsibility for authenticating Navigators and 
Assisters to the organizations receiving the grants to implement the programs. As a 
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result, the federal government will not be able to provide consumers with a list of 
individuals officially certified as Navigators and Assisters. 

• HHS officials deemed several marketing activities inappropriate, including door-to-door 
solicitation and direct phone calls but have not taken steps to ban them. 

• HHS allows Navigator and Assister organizations to pay their employees based on the 
number of individuals they enroll, which creates an incentive for those employees to 
provide biased or incomplete information about ObamaCare to maximize enrollment. 

• Individuals employed by Navigator and Assister organizations do not have to disclose 
that they are paid per enrollee to individuals with whom they interact. 


Every program in the federal government needs oversight. That should also apply to the newest 
program in government, Obamacare. While our nation spends billions, it is reasonable to ask if 
it is going well and accomplishing what it was designed to do. 
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Statement of Chairman Jim Jordan 

Subcommittee on Economic Growth, Job Creation and Regulatory Affairs 
Committee on Oversight and Government Reform 

Federal Implementation of ObamaCare; Concerns of State Governments 
September 18, 2013 

Three-and-a-half years ago, a Democratic Congress jammed ObamaCare through the Congress 
without a single Republican vote. 

ObamaCare has only grown increasingly unpopular as Americans have learned more about it. In 
fact, in a new poll, over half of Democrats believe that ObamaCare is going to harm their health 
care. 

I believe ObamaCare should be repealed because it is bad law and bad policy. Here is what we 
know so far about ObamaCare that has led me to this conclusion. 

First, ObamaCare significantly increases the size and power of the Federal Government. 

• ObamaCare tasks the IRS with implementing and enforcing at least 47 new provisions, 
including 18 new taxes. These taxes are expected to raise $1 trillion dollars over the next 
decade. Just this year, the IRS has requested nearly $500 million to enforce ObamaCare, 
including 2,000 new full-time employees. 

• The Administration’s implementation of ObamaCare has already added over 10,000 
pages of regulations to the Federal Register. 

Second, ObamaCare has harmed the economy and Job growth by leading employers to drop 
coverage and cut the hours of their workers. 

• The Cleveland Plain Dealer reported that many colleges, universities, and town 
governments are limiting the hours of part-time workers to under 30 hours to stay under 
the employer mandate threshold. 

• Regal Cinemas, one of the largest movie theatre chains is reducing many workers to less 
than 30 hours per week because of ObamaCare. 

• This Committee has heard testimony from numerous owners over the past two years 
about how they will be forced to lay off workers because of ObamaCare. 

• Leaders of three major unions wrote the President last week demanding significant 
changes to ObamaCare. They wrote that the Administration’s implementation of 
ObamaCare will “destroy the foundation of the 40-hour work week that is the backbone 
of the American middle class.” 
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Third, ObamaCare has disrupted Americans’ health insurance coverage and reduced choices. 

• Kroger, a major supermarket chain, recently announced that it would no longer provide 
health coverage to spouses of 1 1,000 employees working in Indiana. 

• UPS is dropping coverage for the spouses of 1 5,000 workers, citing increased costs from 
ObamaCare. 

• The University of Virginia told employees that they would stop offering spousal coverage 
because of Obamacare. 

• Trader Joe’s told their part-time employees that they would no longer offer health 
benefits for part-time workers. 

• Howard Dean, writing in the Wall Street Journal, criticized ObamaCare’s Independent 
Payment Advisory Board writing: “The IPAB is essentially a health-care rationing body.” 
Moreover Dean argues that “. . .these kinds of schemes do not control costs. The medical 
system simply becomes more bureaucratic.” 

Fourth, ObamaCare’s centralized data collection apparatus and poorly planned and managed 
outreach campaign exposes Americans to significant risks of identity theft and fraud. 

• Although open enrollment is two weeks away, the Ohio department of insurance has yet 
to receive any navigator applications or certify any individuals for this formal outreach 
effort. This raises concerns that many Navigators will not be adequately trained to 
conduct outreach. 

• Last week, the Minnesota health insurance exchange admitted that an employee 
mistakenly released confidential information on 2,400 brokers, including Social Security 
numbers and addresses. 

As the Administration has learned, implementing a deeply unpopular law is very difficult. 

The witnesses here today are working hard to understand the law and minimize the law’s damage 
on their populations. These witnesses are from the two-thirds of states that opted not to create a 
health insurance exchange, largely because of inflexible rules and objections to the law’s 
complicated and expensive mandate, regulation, tax, and subsidy scheme. 

This work is difficult because of the failure of the Administration to promptly respond to state 
concerns and questions as well as significant delays in regulation and guidance. I am deeply 
grateful that they have come to share their stories about their concerns with the Administration’s 
implementation of ObamaCare. 

Finally, in an editorial last month, the Chicago Tribune, a paper that endorsed President Obama 
twice, called to “delay and rewrite this ill-conceived law. Congress need not start from scratch. 
Lawmakers can build on what all of us have learned from three years of painful trial and error. 
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Three years of attempting, but failing, to make this clumsy monstrosity work for the American 
people.” 

I look forward to hearing the witnesses’ perspective on this debate and am grateful that my 
Democratic colleagues choose not to boycott the hearing. It is important for the Democrats in 
the Congress to hear about the very real concerns and challenges that states are confronting in 
implementing this law and not to pretend that they don’t exist. Today’s hearing is also a 
reminder that a one-size fits all federal solution to most problems is far less effective than state- 
based approaches. 

m 
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Testimony Stacie Ritter 

Why the ACA is important to me 

Good morning, Thank you for inviting me here today to share with you why the ACA is 
so important to me and my family. 

My name is Stacie Ritter, I’m a mother of four amazing kids. My oldest are twin girls, 
diagnosed with myelodysplastio syndrome when they were only four years old. Both girls had 
stem cell transplants at the Children’s Hospital of Philadelphia 10 years ago. At that time, we hit 
the lifetime cap on insurance, and filed for bankruptcy. We’ve bounced back from that, but 
througli no fault of their own, my gil ls will have pre-existing medical conditions for the rest of 
their lives. 

• Thanks to the ACA, drey can no longer be discriminated against if I were to lose or 
change jobs. 

e Thanks to the ACA, we no longer worry about reaching lifetime caps on coverage, 

• Thanks to the ACA, the girls can remain on my insurance until they are 26 years old, 
giving them time to finish college and find a job. 

Healtli insurance isn’t simple - especially for people who have never had it before, as 
weU as the 129 million Americans who, like my daughters, have pre-existing conditions. That’s 
why the law established “insurance navigators” to help them. It’s important that the navigators 
be allowed to do their jobs so people can get the medical insurance that they have been waiting 
for! 

I live in the 1 6* congressional district of Pennsylvania represented by Joe Pitts. I’d like 
him to stop his attacks on the ACA. It is the law. Representative Pitts - accept it, help implement 
it, help to improve it. Like many Americans, I’m tired of all the games! We didn’t vote for 
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nonsensel Health care is personal, not political. It’s a basic human right. It's time for everyone to 
work together so every American can get the health care they deserve! 
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Testimony of Aqualyn Laury 

Before the House Committee on Oversight and Government Reform Subcommittees on 
Economic Growth, Job Creation and Regulatory Affairs and Energy Policy, Health Care and 

Entitlements 

Wednesday, September 1 8, 2013 

Good morning, Chairman Issa, Ranking Member Cummings, and other distingilshed Members 
of the Committee, My name is Aqualyn Laury, and I live in Alexandria, VA. I appreciate tlie 
opportunity to be here to share my story. I’m proud to be here today, as a small business owner, 
a survivor, and an American Heart Association volunteer advocate. 

My story begins back on September 28,1 990 during my d* week as a freshman at Spelman 
College in Atlanta. I was walking across campus to my morning class when I experienced a 
sudden moment of confiision and vision irregularity. When 1 got to class, I tried to ask some 
classmates a question and finally realized they couldn’t understand me because my speech was 
coming out garbled. Despite this evidence that something was very wrong, I kept going about my 
business the rest of the day and even took a philosophy exam. When I finally went to the hospital 
and saw a neurologist, I learned that I had had a stroke that was caused by a tumor in my heart. I 
ended up having open-heart surgery to remove the tumor, and to replace the heart valve that the 
tumor destroyed. 

During this ordeal my Mom’s health insurance covered me. However, since that September day 
more than 20 years ago, I have been one of the 122 million Americans who has been labeled as 
having a pre-existing medical condition. I graduated with a Bachelor of Science in Mathematics 
from Spelman College and later, an M.B.A. from Duke University. Subsequent to both 
graduations, I joined great companies with equally great insinance plans like a good “pre- 
existing” should. 

In 2005, 1 decided to leave my job at a large employer to pursue my dream of owning my own 
business. 1 knew it would be difficult to find affordable coverage due to my pre-existing 
condition, but I couldn’t help but to seek greater purpose for my life. Fortunately, or at least so I 
tliought at the time, I was able to secure a health plan tluough my graduate school’s alumni 
program after COBRA ended. However, later that year, I needed emergency gall bladder surgery 
and suffered complications because of the same genetic blood disorder that caused the tumors 
previously. At that point, my insurer rescinded my coverage and left me with $50,000 in medical 
bills during my first year in business. Do you know how hard it is for a sick person to fight this? 
But I did and I was both thankful yet disheartened that the non-profit hospiti that cared for me 
wrote off substantial portions of the bill that should have been covered by the insurer. If the 
Affordable Care Act had been in place back then, it would have been against the law for my 
insurer to drop me from coverage. I’m grateful that I and other Americans no longer have to 
worry about losing our coverage when we get sick, even though we’ve been faithfully paying our 
insurance premuuns. 
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To; Gary Cohen, Director, CCllO; James Kerr, Acting Deputy Director, CCillO; Chlqulta 
Brooks-laSure, Deputy Director, CCliO 
From; Vicki Gottlich, Director, Consumer Support Group 

RE: Process for Training, Authentication, Registration and Certification for In-person 

Assistance 
Date: May 28, 2013 


Without appropriate IT solutions In place, CMS staff will be required to utilize a manual process 
to match the results from EIDM {for authentication) and from Medicare Learning Network 
(MLN) (for training) to ensure that each individual assister (whether Navigator, In-person 
assistance personnel, or Certified Application Counselors) has completed both elements of the 
registration/certification process. In developing responses to the questions posed by Aryana 
Khalld, we have become Increasingly concerned about the ability of CMS staff to authenticate, 
register, and certify everyone who will be Involved In the consumer assistance process. 

Registration and certification of individuals: 

The MLN business owners have Indicated that they will be able to provide us with a list of users 
that have self-selected as a specific type of assister. Optimally this list will include both the 
users' names as well as their e-mail addresses. 

Our SOPs will encourage assisters to use the same e-mail address to go through both the MLN 
training and EIDM authentication. We are confident that we can also obtain a list of EIDM- 
authenticated users, although - as currently built -there Is no way to distinguish a potential 
assister that has gone through EIDM from anybody else (Issuer staff, CMS staff, etc.) that has 
gone through EIDM. 

With these two sets of data - EIDM-authentIcated Individuals and MLN-tralned assisters - CMS 
staff would have to manually match assisters (all 3 types) from one data set to the other. Only 
after a match has been made would CMS be able to fully reglster/certlfy an individual. 

Given the scope of the different programs - particularly the CAC program - it Is possible that 
this would entail CMS staff attempting to manually match approximately 20,000 Individuals 
over the course of the year. 

Designation of CAC organizations: 

An organization that wants to serve as Exchange-designated CAC organizations downloads the 
application posted on the appropriate website (CCllO or healthcare.gov), completes the 
application and submits the application to CCllO. 
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Clio manually reviews and processes the application (probably using an excel spreadsheet), 
This will require that CCilO maintain and track Information for each organization, including a 
continually updated list of staff and volunteers, and the name(s) and contact information for 
any points of contact and approving officials for the organization. This will also require that 
CCIIO maintain and track the applications received, and the processing and outcome of 
designation applications. 

CCCIIO informs organization of Its designation organization (via email) and records this 
on its tracking spreadsheet. 

We anticipate thousands of organizations will seek designation. 

Help Desk Issues: 

Organizations that want to serve as CACs will have questions about the designation process. 
Individuals who seek registration and certification will also have questions. If we utilize a 
manual process, CSS staff will also have to provide the Help Desk function to respond to all of 
the questions from potential users. 

Potential IT solution: 

We propose leveraging the existing HIOS contract to perform some of these functions. An 
outline of how the process would work, Including potential questions, is attached. We are 
seeking front office approval before Initiating additional work. We have reached out to BOS to 
determine whether funding would be available for this work. 
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FvANKiNG MEMBER 


ONE HUNDRED THIRTEENTH CONGRESS 

Congress of tlje ®iuteb #)tntes 

JfoiiSc of i\eprcsentntnjes 

COMMITTEE ON ENERGY AND COMMERCE 
2 125 R.-\yburn House Office Building 
Washington. DC 205 15-6115 

YSiMsrky 22S'Z’i2'y 
^tsiH’rtiv (yiZi Z-5-3<>4s 

MEMORANDUM 
September 18, 2013 

To; Committee on Energy and Commerce Democratic Members and Staff 

Fr: Committee on Energy and Commerce Democratic Staff 

Re: Preliminary Findings of Affordable Care Act Nas igators Investigation 

On August 29, 2013, Chaiiman Upton and 14 Republican members of the House 
Committee on Energy and Commerce sent a detailed request for documents and briefings to 5 1 
groups that received grants to serve as Navigators to help the uninsured sign up for benefits 
under the Affordable Care Act. 

The following day, Ranking Member Henry A. Wa.xman wrote; “there is no legitimate 
predicate for these letters and no evidence of any malfeasance from any of the organizations. It 
is an abuse of your oversight authority to launch groundless investigations into civic 
organizations that are trying to make health refonn a success." 

The Committee has received grant applications and other infomiation from 42 of the 5 1 
organizations. A review of these applications reveals that there is no basis for the Republican 
concerns about the Navigator program. It finds that: 

• Navigators will help mitUons obtain health insurance coverage. The recipients of the 
Navigator grant aim to directly enroll over one million uninsured people in the Health 
Insurance Marketplaces and Medicaid and will reach an additional 7.3 million people 
through public education efforts. 

• Navigators have extensive experience assisting individuals with federal and state 
benefit programs. The role of educating and enrolling individuals for benefits is not a 
new role for these organizations; most have vast experience helping individuals in 
targeted commimities with Medicaid or other health insurance coverage, food security 
programs, legal services, and other counseling or assistance programs. 
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• Most Navigators are nonprofit, communin' service providers, and all N'as igators 
are nonpartisan organizations. 

• Navigator grant recipients bas e effective privacy protections in place. .A-Il the grant 
recipients must abide by statutory provisions providing for the prir acy and security of 
personally identifiable infonnation under the Affordable Care .Act, and many are taking 
additional steps to protect individuals’ privacy or already har e extensir e experience 
handling highly sensitive personal financial and health data information 

I. BACKGROUND 


On August 29, 2013, Chairman Upton and 14 Republican members of the House 
Committee on Energy and Commerce sent request letters to 5 1 groups that received grants to 
serve as Navigators to help the uninsured sign up for benefits under the Affordable Care .Act. 

The letter demanded that the groups provide “all documents and communications related to your 
Navigator grant,” and asked that they provide briefings and answer many questions on 
organization budgets and employee training, education, monitoring, review, and supervision.’ 

The following day. Ranking Member Henry A. Waxman wrote: "there is no legitimate 
predicate for these letters and no evidence of any malfeasance from any of the organizations. It 
is an abuse of your oversight authority to launch groundless investigations into civic 
organizations that are trying to make health reform a success.”^ He concluded that the impact of 
the Republican investigations “is not to enlighten the Committee, but to intimidate and divert 
resources from the effort to implement the law.”'’ 

Recent comments by Republican Committee member Rep. Renee Eflmers, who signed 
the Committee’s original letter, appear to confirm Ranking Member Waxman’s concern. The 
Charlotte News and Observer reported that “she said she would be pleased if the congressional 
navigator inquiry stymies the nonprofits planning navigator work. Tf this ended up resulting in a 
delay, 1 wouldn’t be unhappy about it,’ Ellmers said.’”’ 

One organization that received the letter from the Committee has withdrawn from the 
program and returned the funding, telling the Committee that it is returning the gram because 
“emerging State and Federal regulatory scrutiny surrounding the Navigator program requires us 
to allocate resources which we cannot spare and will distract us from fulfiiling our obligations to 


‘ See, e.g.. Letter from Chairman Fred Upton et al. to Arizona Association of Community 
Health Centers (Aug. 29, 2013). 

^ Letter from Ranking Member Henry A. Waxman to Chairman Fred Upton (Aug. 30, 

2013). 

^ Id. 

'* NC Groups ^Forking lo Implement Health Care Law Targeted by GOP Data Request, 
Charlotte News and Observer (SepL 7, 2013) (online at 
www.newsobser\'er,coin/20 13/09/07/3 1 66895/nc-groups-working-to- 
implement.html#storylink=epy). 
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our cHents.”' The granl to lliis orgaaization, Cordon Outreach. \r as to fund outreach activities in 
Pennsyh aiiia, Ohio. Florida, and Utah.* 

On September 9. 201,?. the Department of Health and Human Services (HHS) responded 
to the Committee's request. In an effort to “enable the Navigators to focus on training staff to 
begin to assist uninsured .Umericans," the Department answered the Committee’s questions and 
provided copies of the Navigator grant applications. The Department produced 42 grant 
applications from the 51 organizations originally requested by the majority. .A.t the request of 
Ranking Members Waxman and DeGette. Democratic staff reviewed the Navigator grant 
applications produced by the Department. This memo provides a summary of the preliminary 
findings of this review. 

II. FINDINGS 

A. Navigators Will Help Millions of Americans Obtain Health Care Coverage 

According to their application materials, the recipients of the 42 Navigator grants 
reviewed by the Committee will directly enroll nearly 1 . 1 million uninsured people in the 
Health Insurance Marketplaces and Medicaid. They also expect to assist an additional 7.3 
million people through public education efforts - such as marketing campaigns, community 
enrollment and education events, and extensive information, outreach, and referral services - 
about the benefits of the Affordable Care Act. 

In Texas, Navigators will help over 450,000 people sign up for health insurance coverage 
and will educate over 1.2 million; in Florida, Navigators will help over 330,000 people sign up 
forhealtli insurance coverage and will educate more than 830,000. 

Many of these groups will focus on ensuring that minorities, low-income individuals, 
individuals with mental illnesses or substance abuse problems, and other vulnerable populations 
have access to health care coverage under the law. One organization explains that its “primary 
target clientele are Hispanic field workers and their families.”’ Their programs “reach a variety 
of etlinicities and communities, but most clients liave limited education, many limited English 
language skills, and are culturally Hispanic.”® Another organization will target specialized 
navigation services to “people in recovery from mental illness and/or substance abuse, 
individuals in active addiction, or those who are seeking behavioral health treatment services." 


’ Letter fiom Charles W. Kable, Cardon Outreach, to Members of tlie Committee on 
Energy and Commerce (Sept. 13, 2013). 

* Citing scrutiny, firm won 't aid Pa. on ACA. Associated Press (Sept 17, 2013), 

’ [Redacted], Cooperative Agreement to Support Navigators in Federally-facilitated and 
State Partnership Exchanges, at 33 (June 6, 2013). 

*Id. 

’ [Redacted], [Redacted] has been developed [to] provide specialized navigation services 
to people in recoveiy from mental illness and/or substance abuse, individuals in active addition, 
or seeking treatment, at 26 (June 7, 20 1 3). 


3 



96 


A third organization explains that it traditionally ’‘sers’es persons u’ho are considered poor or 
working poor and who are in need of insurance. Some of these populations are single mothers 
with children, individuals who are victims of crime and domestic violence and urban 
populations."'^' 


B. Navigators Have Extensive Evperience .Assisting Individuals with Federal 
and State Benefits 


Outreach to these vulnerable communities is not a new role for these organizations. One 
Navigator grant recipient explains its exteasive experience, writing, "[.s]ince 2008, our Benefits 
Access Program has linked families in need with public and private benefits for w'hich they are 
eligible, especially food stamps, free tax preparation, utilities assistance programs, Medicaid, ... 
and most recently, disaster assistance in the aftermatli of Superstorm Sandy,''** 

Another group states that over the last 1 2 years, it “has helped more than 80,000 
individuals and families enroll in and retain public health insurance including Medicaid, Child 
Health Pius, and Family Health Plus."*’ Another recipient highlights the work of just one of its 
nonprofit consortium members, explaining that it has “extensive prior experience assisting low- 
income individuals with public health insurance, such as Medicaid and CHIP, including applying 
the regulations to an individual's situation, administrative and judicial appeals, and navigating 
the bureaucratic process inherent in the administration of public benefit programs.""* 

At least one organization plans to complete the same education and outreach activities for 
the Affordable Care Act that is midertook during the rollout of the Medicare Part D program. 

The organization explained in its Navigator grant application that in the past, if served as the lead 
“in an effort to enroll eligible, low-income populations in tlie Low' Income Subsidy (LIS) and the 
Medicare Part D benefit." *'* The organization explained: 

Beginning in 2004, this effort encompassed education and outreach efforts for initial 
efforts into these brand-new federal programs. [The organization] mobilized its network 
to hold regional enrollment events, conducted telethons, provided mobile enrollment 
services, fielded telephone inquiries through its hotline, performed eligibility screening, 
and completed hundreds of applications for the LIS and during open enrollment periods 


'*’ [Redacted], Cooperative Agreement to Support Navigators in Federally-facilitated and 
State Partnership Exchanges, at 12 (June 5, 2013). 

' ' [Redacted], Cooperative Agreement to Support Navigators in Federally facilitated and 
State Partnership Exchanges, at 12 (June 6, 2013). 

*" [Redacted], Cooperative Agreement to Support Navigators in Federally-facilitated and 
State Partnership Exchanges, at 43 (June 6, 2013) 

[Redacted], Statewide consortium of navigators to enroll the uninsured into the 
federally facilitated marketplace, at 23 (June 6, 20 1 3 ). 

[Redacted], Cooperative Agreement to Support Navigators in Federally-facilitated and 
State Partnership Exchanges, at 34 (June 5, 201 3). 
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for Medicare Part D. This experience demonstrates a long-standing conimitinent to 

expanding access to health coverage tlirough public education and outreach,'' 

C. Most Navigators Are Nonprofit Community Service Providers 

The grant applications reviewed by the Committee staff reveal that the vast majority of 
Navigators are nonprofit community service providers, many of whom have extensive 
experience in assisting low-income people with complex public benefit programs. Forty of tlie 
42 organizations for which the Committee has applications are not-for-profit entities. Thirty-five 
are nonprofits or nonprofit-led consortia, two are stale universities, two are private entities or 
private entity-led consortia, one is a countj' government, and one is a municipal corporation. 

Republican leaders have raised concerns that the Navigators would use information 
provided from individuals they help sign up for coverage for “fundraising, voter registration 
efforts, [or] campaign activities.”"’ But all 42 of the organizations whose applications were 
reviewed by the Committee staff were nonpartisan and nonpolitical in nature. 

D. Navigators Have Effective Privacy Protections in Place 

Republican attorneys general have written that “we are concerned that [HHS] has failed 
to adequately protect the privacy of those who will use the assistance programs connected w'ith 
the new health insurance exchanges.”*’ But the Democratic staff review of Navigator grant 
applications indicates that the recipients have effective privacy protections in place. 

All the grant recipients must abide by 45 C.F.R. § 155.260, the statutory provisions 
providing for the privacy and security of personally identifiable information under the 
Affordable Care Act, These regulations dictate the manner in which grant recipients can collect, 
use, and access personally identifiable information. Among other requirements, the law provides 
that “[pjersonaliy identifiable information should be protected with reasonable operational, 
administrative, technical, and physical safeguards to ensure its confidentiality, integrity, and 
availability and to prevent unauthorized or inappropriate access, use, or disclosure.”'* Any 
organization or inrUvidual that knowingly or willfully uses or discloses infomiation in violation 
of these regulations is subject to a civil penalty of 525,000 per individual, per disclosure. 


“See, e.g., Letter from Chairman Fred Upton et al. to Arizona Association of Community 
Health Centers (Aug. 29, 2013). 

*’ Letter from State Attorneys General to the Honorable Kathleen Sebelius (Aug. 14, 

2013). 

“45 C.F.R. § 155.260(a)(3)(vii) 

” Exchange Establisliment Standards And Other Related Standards Under The 
Affordable Care Act, 45 C.F.R. § 155.260. 
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In addition to these privacy safeguards, many organizations that receir ed navigator grants 
are taking additional steps to protect individuals’ privacy. At least 15 of the organizations have 
additional privacy practices for their Navigator staff, including background checks, training in 
Health Insurance Portability and Accountability Act (HIP.-VA) privacy requirements, and 
computer security policies. 

Moreover, many of the organizations already have extensive experience handling highly 
sensitive personal financial and health data information in the course of their work to assist 
individuals in need of state or federal assistance program. Grant applications reveal that at least 
27of the 42 organizations have e.xtensive past experience in handling such information. One 
organization explained: 

As a HUD-approved housing counseling agency, [the organization] already has extensive 
data privacy and security standards and protocols in place as a result of our contracts to 
provide foreclosure prevention counseling. During the mortgage modification 
application process, clients are required to gather and bring in a variety of official 
documents that include private and/or confidential information: applications are 
submitted online, but the paper copies must be kept on file at our location. Application 
data is submitted online, protocols regarding the use of computers and laptops or tablets 
are already in accordance with 45 C.F.R. § 155,260. In addition to online data privacy 
and security policies, we have protocols in place that physically separate client data files 
in a secured room aw'ay from other program areas and offices. We have w'ritten 
procedures for accessing filed client data for appointment and returning it to the client 
file, (including signature logs identifying the staff w ho access files) and policies 
governing the data destruction once Uie mandatory storage timeframe has expired. 
Finally, all staff and contractors are required to sign confidentiality apeements covering 
client infonnation as a condition of employment. These policies and protocols will be 
used for the Navigator program as well.‘“ 


[Redacted], Cooperative Agreement to Support Navigators in Federally-facilitated and 
State Partnership Exchanges, at 37 (June 7, 2013). 
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State of West Virginia 
Office of the Attorney General 


Patrick Morrisey (304) 558-2021 

Attorney General Fax (304) 558-0140 


August 14, 2013 


Via Certified Mail & Email 

The Honorable Kathleen Sebelius 

U.S. Department of Health and Human Services 

200 Independence Avenue, S.W. 

Washington, D.C. 20201 
Kathleen.Sebelius(§hhs.gov 

Re: A communication from the States of West Virginia, Alabama, Florida, 

Georgia, Kansas, Louisiana, Michigan, Montana, Nebraska, North Dakota, 
Oklahoma, South Carolina, and Texas regarding data privacy risks posed by 
programs assisting consumers with enrollment in health insurance through 
the new exchanges 

Dear Secretary Sebelius: 

As the chief legal officers of our states, we are concerned that the U.S. Department of 
Health and Human Services (“HHS”) has failed to adequately protect the privacy of those who 
will use the assistance programs connected with the new health insurance exchanges. Tlie 
Patient Protection and Affordable Care Act provides funding for groups to assist consumers in 
understanding their health insurance options on the new exchanges. When the exchanges begin 
enrollment, various “navigator,” assister, application counselor, and other consumer outreach 
programs will begin inputting consumers’ private data into insurance applications to help 
consumers enroll in health insurance plans. We take very seriously the privacy of our states’ 
consumers and believe that your agency’s current guidance regarding these groups suffers 
numerous deficiencies. 


State Capitol Building 1, Room E-26, 1900 Kanawha Boulevard East, Charleston, WV 25305 
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Honorable Kathleen Sebelius 
August 14, 2013 
Page 2 


A Risk of Inadequate Training 

Personnel in many of the new programs will have significant access to consumers^ 
personal infonnation, yet HHS’s relevant guidance lacks clarity regarding privacy protection. In 
the July 17, 2013 Final Rule relating to the Standards for Navigators and Non-Navigator 
Assistance Personnel, HHS stated that personnel will “receive training on the privacy and 
security standards applicable” to their work. It promises that the training will be “extensive.” 
But the Rule did not set forth any of the applicable standards beyond citing 45 C.F.R. § 155.260, 
wliich merely sets forth broad principles for data protection: “individual access,” “correction,” 
“openness and transparency,” “individual choice,” “collection use and disclosure limitations,” 
“data quality and integrity,” “safeguards,” and “accountability.” As to what tliese principles 
mean in practice, the Rule provides platitudes with little concrete guidance, requiring: 
"reasonable operational, administrative, technical, and physical safeguards to ensure [data] 
confidentiality, integrity, and availability and to prevent unauthorized or inappropriate access, 
use, or disclosure”; protections “against any reasonably anticipated threats or hazards to the 
confidentiality, integrity, and availability of such information”; and “openness and transparency 
about policies, procedures, and technologies that directly affect individuals and/or their 
personally identifiable information,” The Rule does not even require uniform criminal 
background or fingerprint checks before hiring personnel; indeed, it does not state that any prior 
criminal acts are per se disqualifying. 

Likewise, in the related June 19, 2013 Proposed Rule on Program Integrity, HHS 
proposed monitoring grantees for adherence to applicable privacy and security requirements, but 
did not articulate what those requirements would be. For example, while HHS proposed 
adopting abstract regulations forbidding unauthorized security “breaches” and “incidents,” the 
proposed regulations did not identify what exactly would constitute such events. Moreover, 
although HHS proposed requiring grantees and exchanges to have accountability standards and 
procedures in the event of a breach of private information, the agency suggested nothing specific 
beyond a requirement that HHS be notified of such breaches. 

The short time remaining before exchange enrollment begins will only exacerbate these 
unclear standards. Enrollment is currently set to begin October 1, 2013, and yet many programs 
have not received their grants and thus have not started preparations. HHS is scheduled to finish 
awarding grants to applicants no later than August 1 5, which will leave participating programs 
only thirty-two business days to screen, hire, and train thousands of new personnel nationwide. 
In that window, inexperienced new grantees will have to read these “principles” and guess what 
they should do, and HHS will not have sufficient time to consult with or audit each program 
prior to enrollment. Consumer privacy will be catch-as-catch-can in each program. As it now 
stands, it is inevitable that HHS’s vague “standards” will result in improperly screened or 
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inadequately trained personnel. These individuals will be more prone to misappropriate — 
accidentally or intentionally' — the private data of consumers. 

To make matters worse, HHS recently announced that it may cut back on its previously 
announced and already scant training requirements due to time constraints. As reported in the 
Wall Street Journal on August 5, 2013: ’‘With time running short before enrollment kicks off 
Oct, 1, the Obama Administration last week cut back on training requirements for these 
‘navigators.’ Officials were concerned there might not be enough time to do more-extensive 
training before the health-insurance exchanges open,” Previously, the Rule stated that navigators 
would need up to 30 hours of online training before they start, but, as reported in the same 
article, HHS has since said in an interview with an official spokesperson that an initial “20 hours 
would be sufficient.” Setting aside the absurdity of simply changing the rules to paper over the 
Administration’s abject failure at implementing the statute, reduced training requirements are 
only going to lead to more problems. 

This is exactly' the wrong response. HHS must take action to ensure that thorough and 
specific safeguards are put in place to protect the confidentiality of consumers’ data before 
enrollment begins. Rigorous programmatic safeguards are needed to prevent security breaches 
by new personnel, as well as to ensure clear lines of accountability for any harm caused by 
confidentiality breaches. As of right now, your agency has no realistic plan to prevent identity 
theft or to provide recourse to consumers when it inevitably occurs. 

Less Consumer Protection Than In Other Contexts 

The risk of inadequate training is only one problem. The proposed consumer safeguards 
are also woefully substandard. When compared to other privacy protections at the state and 
federal levels, the vague requirements in your agency’s guidance come up well short. 

For example, the guidelines appear to provide significantly less protection to consumers 
with respect to navigators than the states have provided with respect to insurance agents and 
brokers. For decades, health insurance agents and brokers have been subject to strict state-level 
exam-based licensing laws and annual continuing education requirements, as well as significant 
federal and state privacy, security, and market conduct requirements. Furtliermore, licensed 
agents and brokers are personally liable if they fail to comply with these laws and requirements, 
and are obligated to maintain professional liability insurance to protect consumers. Your 
guidance does not include comparably rigorous training or educational requirements for 
navigators. Nor does your guidance impose specific liability for disclosing the many forms of 
private information that will be given to counselors. Existing laws criminally prohibit sharing 
certain forms of consumer information, such as tax returns, but those laws do not cover all the 
information consumers will provide to these HHS-sponsored programs. 
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What is more, your agency’s guidance could be construed to limit state efforts to impose 
such licensing requirements on the numerous non-profit groups expected to do most of the work 
of assisting consumers. The Rule provides that state licensure or certification rules must not 
prevent the application of ACA navigator requirements, and the regulations require at least one 
navigator entity not to be a licensed agent or broker. 45 C.F.R, § 15S.210(c)(l); id. 
§ 155.210(c)(2) (directing the Exchange to select at least two different types of entities as 
navigators, one of which must be a community and consumer-focused non-profit group). In 
practice, non-profit groups are anticipated to take a much greater role, and may be the main 
source for enrollment assistance. Yet your agency’s requirements might bar states from 
imposing any comparable certification and licensing requirements, such as surety bonds and acts 
and omissions insurance, on non-profit navigator groups who are not licensed agents or brokers. 
78 Fed. Reg. 42831 (stating that the “requirement by a state or an Exchange that Navigators be 
agents and brokers or obtain errors and omissions coverage would prevent the application of the 
requirement at § 155.210(c)(2) that at least two types of entities must serv'e as Navigators, 
because it would mean that only agents or brokers could be Navigators”). 

Your guidelines are also less demanding than many federal privacy requirements, such as 
those applicable to federal census workers and those that the Department of Treasury would like 
to apply to professional tax preparers. Census Bureau employees take an oath for life to protect 
identifiable information and information about businesses gathered by the agency. By law, the 
Cento Bureau cannot share respondents’ answers with the IRS, FBI, CIA, or any other 
government agency. The penalty for unlawful disclosure is a fine of up to $250,000 or 
imprisonment of up to 5 years, or both. Separately, since 2009, the Department of Treasury has 
aggressively pursued reforms to ensure comprehensive oversight of tax professionals including 
registration of individual preparers, background checks, certification, competency examinations, 
and continuing education requirements. Your agency’s guidance regarding navigators and other 
assisters is not remotely comparable. 

Finally, the lack of standardized background checks in the Rule pales in comparison to 
what is usually required for employees in programs receiving federal healthcare funds, 
particularly witli respect to high-risk employees with direct access to consumers. For example, 
the Centers for Medicare & Medicaid Services has worked vwth twenty-four states to design 
comprehensive national background check programs for employees in long-term care facilities 
with direct patient access. Likewise, in other rules promulgated by your agency, heightened 
screening, fingerprinting, and background check requirements apply to high-risk providers 
seeking to participate in Medicare, Medicaid, and the Children’s Health Insurance Program. See 
76 Fed, Reg. 5862. 
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Further Work Is Required 

It is not enough simply to adopt vague policies against fraud. HHS will be giving its 
stamp of approval to every counselor who interacts with a consumer. This position of trust will 
allow counselors to gain access to a wide variety of personal information from unsuspecting 
consumers. Unscrupulous counselors, who are not properly screened out or supeivised, will 
have easy means to commit identity theft on consumers seeking enrollment assistance. 
According to the Bureau of Justice Statistics, more than five percent of adults already fall victim 
to identity theft each year, and that is before they hand over all their individual data to a 
minimally screened and virtually unaccountable “counselor.” HHS needs on-the-ground plans to 
secure consumer information, to follow up on complaints, and to w'ork with law' enforcement 
officials to prosecute bad counselors. Without more protections, this is a privacy disaster waiting 
to happen. 

In tlie questions below, we have identified a number of areas that we believe are critical 
to ensuring effective safeguards for the protection of consumers’ private data through the 
navigator, assister, application counselor, or other consumer outreach programs. We ask that 
you please provide answers to the following questions in writing. Our hope is to work with you 
to better assess the state of health insurance consumers’ data protection and to evaluate the role, 
if any, for state regulatory action. 

1. Screening Personnel. Beyond the general grant screening process, does the process for 
hiring personnel include any screening for staff that may pose risks to consumer data 
privacy? For example; 

a. Will HHS or others require that all navigators or similar personnel have an 
educational degree or have any past experience or expertise in the health 
insurance field or data privacy? 

b. Will HHS or others require uniform criminal background checks or credit reports? 

c. Will certain individuals, such as those who have committed identity ftieft, be 
prohibited from becoming a navigator or other program personnel? 

2. Guidance to Program Personnel. What forms of guidance will HHS provide to 
program personnel about consumer data privacy protections? 

a. For example, will navigators that receive taxpayer return information be advised 
of their potential criminal liability, under section 7213(a) of the Internal Revenue 
Code, for unauthorized disclosure of such information? 

b. Please identify the specific existing laws and standards that HHS believes govern 
the use of consumers’ information and which HHS will expect navigator, assister, 
application counselor, or other consumer outreach programs to follow. 
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3. Monitoring Program Personnel. How will HHS or others oversee the activities of 
navigators and non-navigator assistance personnel and ensure that employees do not 
retain personal information? 

4. Notice to Consumers. Will consumer outreach programs inform consumers of their data 
privacy rights and the programs’ liability before they decide to receive assistance? 

5. Liability'. Where does liability rest when a consumer outreach program causes harm to a 
consumer, either purposefully or unintentionally, through the misuse of personal 
information? 

a. Specifically, does liability rest with the individual who had direct consumer 
contact, the entity that received funds for consmner outreach, or the exchanges? 

b. Does HHS plan to require that entities that receive federal or exchange-generated 
funds for consumer outreach activities carry any sort of professional liability' 
insurance? 

6. Fraud Prevention and Remedies. Does HHS have any plans to provide assistance and 
relief to defrauded consumers? 

a. Will programs be required to aid consumers who believe information provided to 
a program has been misused? 

b. How does HHS plan to prevent potential fraud by entities and individuals that 
may disingenuously represent themselves as navigators or other assisters to 
unsuspecting consumers? 

7. Penalties. HHS has promised to take “appropriate action if complaints of fraud and 
abuse arise.” 

a. Beyond civil monetary penalties, what other “appropriate action” will your 
agency take? 

b. Beyond the False Claims Act, what other existing statutes providing for penalties 
will apply? 

S. Supplemental State Regulation. How do you view the role of states with regard to 
supplementing federal data privacy requirements in all three types of exchanges? Many 
states have enacted or are considering legislation that further regulates navigators. 

a. Has HHS informed any state that a proposed or adopted state requirement is 
inconsistent with federal rules? If yes, please provide an exhaustive list of such 
requirements. 

b. To what extent will states be able to impose additional certification requirements 
and safeguards relating to a program’s data privacy operations, at levels 
comparable to the licensing of agents and brokers, vrithout being in conflict w'ith 
the Act? 

c. What is your understanding of the minimum insurance and bonding requirements 
that states could impose on non-profit programs? 
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d. How does HHS plan to infonn state regulators about which entities and 
individuals may be performing federally-funded, out-of-state consumer outreach 
activities in their states, so that they will be aware of who may be interacting with 
their constituents and may enforce state-based consumer protection requirements? 


We appreciate your prompt attention to these critical questions and request a response by 
August 28, 2013. 

Sincerely, 


Patrick Morrisey 
West Virginia Attorney General 




James D. “Buddy” Caldwell 
Louisiana Attorney General 





Luther Strange 
Alabama Attorney General 



Pamela Jo Bondi 
Florida Attorney General 


Samuel S. Olens 
Georgia Attorney General 

Derek Schmidt 
Kansas Attorney General 



Bill Schuette 

Michigan Attorney General 



Tim Fox 

Montana Attorney General 



Jon Bruning 

Nebraska Attorney General 



Wayne fcnehjem 
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Executive Summary 

The Patient Protection and Affordable Care Act, also known as ObamaCare, requires 
states to establish “Navigators” to conduct outreach about the law, provide fair and impartial 
information to consumers, and facilitate enrollment in new health insurance exchanges and state 
Medicaid programs. However, ObamaCare explicitly prohibited states from using federal 
exchange establishment grants to fund Navigator organizations; instead ObamaCare required that 
Navigators receive funding from a state exchange’s operational funds. When several states 
objected to financing Navigators with state revenue, the Administration created a twin program 
called In-Person Assisters (Assisters) in states with state-based exchanges, effectively 
circumventing the statutory restriction on using federal exchange establishment grants to fund 
the Navigator program. This year alone, the Administration will provide several hundred million 
dollars of unauthorized taxpayer funds to Assister organizations. 

The Administration’s improper creation and funding of the Assisters program as a “de 
facto” Navigator program is just one of many concerns regarding Navigators and Assisters. 

First, the Administration has failed to create adequate training standards for Navigators and 
Assisters, even though the Administration assumes most Navigators will lack prior knowledge of 
ObamaCare or health insurance markets. The training program for Navigators and Assisters 
states that it will only provide “approximately five to 20 hours of training,” down considerably 
from HHS’s previous estimate that it would take 20 to 30 hours to complete the online training. 
Although individuals employed by Navigator or Assister organizations must pass exams, the 
exams are conducted online and individuals may attempt the exams an unlimited number of 
times. 


Second, allowing organizations that receive Navigator and Assister funding to pay their 
employees based on the number of individuals they enroll creates an incentive for those 
employees to provide biased or incomplete information about ObamaCare to maximize 
enrollment. Third, despite the statutory requirement that Navigators and Assisters be free of 
conflicts of interest, the Administration has decided that individuals employed by Navigator and 
Assister organizations will not have to disclose that they are paid per enrollee to individuals with 
whom they interact. Fourth, neither Congress nor an independent entity reviewed the training 
materials for Navigators and Assisters, despite the statutory requirement that Navigators provide 
“fair and impartial information.” Moreover, the incentives that encourage Navigators and 
Assisters to maximize enrollment raise the risk of massive fraudulent spending on Medicaid and 
exchange subsidies for individuals who do not meet eligibility requirements. 

Although the structure of the Navigator and Assister programs could potentially lead to 
consumers receiving incomplete and inaccurate information about the law, the main concern for 
consumers is the heightened risk of identity theft and financial loss from a poorly managed 
outreach campaign. Navigators and Assisters will come into contact with a plethora of 
personally identifiable inforaiation (PII), including an applicant’s Social Security number, date 
of birth and income, as well as the PII of everyone in an applicant’s household. Some of the 
training received by Navigators and Assisters will be related to consumer protection and privacy 
standards, but substantial risks remain. In part, substantial risks remain because the 
Administration decided not to require background checks and fingerprinting of individuals hired 
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by Navigator and Assister organizations. Under the Administration’s plan, unless states have 
already taken actions to protect their citizens, Navigators and Assisters are not prohibited from 
hiring convicted felons, including individuals convicted of identity theft or fraud. State efforts to 
protect citizens from the fraud and identity theft risks posed by Navigators and Assisters have 
largely been stymied by the Health and Human Service Department’s (HHS) delay in releasing 
regulations and guidance about the Administration’s planned outreach campaign for 
ObamaCare. 

In addition to the risks associated with an insufficient training program and the lack of 
background checks, there are already numerous reports of scam artists posing as Navigators and 
Assisters to take advantage of people’s confusion about ObamaCare. According to recent news 
reports, scam artists are calling individuals and asking for information to sign them up for their 
“ObamaCare card,” are asking seniors for their personal information to verify their Medicare and 
Social Security status and are going door-to-door threatening people with prison time if they do 
not sign up on the spot. The Administration is keenly aware of these reports and concerns, but 
has thus far failed to take appropriate measures. For example, both Gary Cohen, the Director for 
the Center for Consumer Information and Insurance Oversight at HHS, and Vicki Gottlich, the 
HHS official in charge of the day-to-day development of the Navigator and Assister programs 
until June 2013, testified that direct solicitation was inappropriate, yet the Administration has not 
clarified which Navigator and Assister marketing practices are allowed and which are prohibited. 

The Committee has also learned that senior HHS officials raised concerns about the 
government’s inability to authenticate individuals operating as Navigators and Assisters in May 
2013. In response to this concern, HHS considered creating a list of certified Navigators and 
Assisters for consumers to use as a resource. However, HHS decided against the creation of 
such a list, and Ms, Gottlich testified that consumers will have no reliable way to leam the 
identity and association of individuals offering to assist them with enrolling in ObamaCare. The 
failure of the Administration to provide clarity about prohibited marketing and solicitation 
techniques and to provide consumers with a list of authenticated Navigators and Assisters 
substantially increases the number of Americans likely to fail prey to fraud and identity theft. 


2 



Ill 


Findings 


The Committee 's findings are the result of six months of oversight related to the Administration 's 
Navigator and Assister programs. Most of the findings resulted from transcribed intendevs with Vicki 
Gottlich, who oversaw the Navigator and Assister programs for the federal government until June 2013, 
and Gary Cohen, the director of CCllO since August 2012, as well as documents obtained by the 
Committee. 

According to testimony by top Health and Human Services (HHS) Department officials, 
several states told the Administration that they were unwiliing to spend their own 
resources on the Navigator program established by the federal health law. In response, the 
Administration created a twin program, called the In-Person Assistance Program 
(Assisters), which will operate with federal funding in states with state-based exchanges. 
Top HHS officials acknowledged that Navigators and Assisters will perform essentially the 
same roles, will undergo the same training, and will be subject to the same federal 
requirements. 

• Internal documents reveal that staff within HHS worried that Assisters would be viewed 
as “de-facto” Navigators and that there would be much greater spending on the federally- 
funded Assisters than the state-funded Navigators. For example, the District of 
Columbia’s Exchange will spend $35 million on Assisters, but only $100,000 on 
Navigators. 

The Administration failed to conduct any analysis about whether it should require 
individuals hired by Navigator and Assister organizations to pass a background check and 
be fingerprinted. 

• During the rulemaking process, top HHS officials expressed concern that the federal 
government lacked the authority to require that government grantees conduct background 
checks of prospective employees. However, HHS never conducted analysis about this 
concern; had they done so, they would have learned that HHS has ample legal authority 
to put these safeguards in place. 

• In a transcribed interview, Gary Cohen, the Director of the Center for Consumer 
Information and Insurance Oversight within HHS, testified “that requiring backgroimd 
checks and fingerprinting could inhibit the availability of Navigators to provide consumer 
assistance and to do outreach for the marketplaces” and that there “will be Navigators to 
serve certain communities which may be unwilling to do that if they had to go through a 
background check and fingerprinting.”* 


^ Transcribed Interview of Gary Cohen, U.S. Dep’t of Health & Human Serv., in Wash., D.C. (Aug. 7, 2013) 
[hereinafter COHEN INTERVIEW]. 
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During transcribed interviews, both Mr. Cohen and Vicki Gottiich, the top HHS official 
engaged in the day-to-day development of the Navigator and Assister programs until June 
2013, acknowledged the concern that con artists and identity thieves wiil pose as 
Navigators. Ms. Gottiich testified that this problem will only increase as ObamaCare is 
fully implemented. They also admitted that HHS has not yet provided consumers with a 
reliable way to verify the identity or authenticity' of certified Navigators or Assisters. 

• In May 2013, top HHS officials, including Aryana Khalid, Chief of Staff at the Centers 
for Medicare and Medicaid Services (CMS), expressed concern about the “ability of 
CMS staff to authenticate, register, and certify everyone who will be involved in the 
consumer assistance process.”^ The Administration decided to leave the responsibility 
for authenticating Navigators and Assisters to the organizations receiving grants to 
implement the programs. As a result, the federal government will not be able to provide 
consumers with a list of individuals officially certified as Navigators and Assisters. 

• Top HHS officials testified that Navigators and Assisters will be allowed to type 
personally identifiable information into the online application system on behalf of 
enrollees. One CMS whistleblower warned that because it may not be possible to track 
every computer and hard drive used by Navigators to gather applicants’ personally 
identifiable information (PIT), the sensitive information is vulnerable. The CMS 
whistleblower also warned that the devices used to scan supporting documents may store 
and save the images containing sensitive PII. 

HHS officials also deemed several marketing activities inappropriate, such as door-to-door 
solicitation, but have not taken steps to ban them. 

• Mr. Cohen and Ms. Gottiich both testified that it would be inappropriate for Navigators 
and Assisters to engage in activities such as door-to-door solicitation or direct phone 
calls, or giving gifts of more than nominal value to entice enrollment. However, the 
Administration has not yet informed the Committee or the American people about any 
measures it has taken to prevent inappropriate marketing practices. 

Ms. Gottiich testified that there is a potential conflict of interest for Navigators and 
Assisters who are paid based on the number of persons they enroll for coverage through 
ObamaCare, a payment structure that several states allow. 

• Mr. Cohen testified that he believed HHS prevented Navigators in federal exchanges 
from paying their employees based on enrollment numbers, but that this same 
requirement was not placed on Assisters in state-based exchanges. 

The Administration expects that individuals applying to be Navigators and Assisters wUl 
lack any experience related to health insurance and ObamaCare. Despite this expected 
lack of experience, Mr. Cohen testified that it would be “logical” for Navigators and 
Assisters to conduct outreach activities prior to completing the training. 


^ Memo from Vicki Gottiich to Gary Cohen, May 28, 2013 (on file with Committee). 
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I. Introduction 

The Patient Protection and Affordable Care Act (PPACA), the legislation commonly 
known as ObamaCare, directed states to establish health insurance exchanges/ government-run 
entities that facilitate the buying and selling of health insurance. ObamaCare authorized the 
Secretary of the Department of Health and Human Services (HHS) to set up exchanges in states 
that declined to establish their own exchange.^ ObamaCare also requires that newly established 
health insurance exchanges establish a “Navigator” program to provide unbiased information 
about ObamaCare, conduct outreach about ObamaCare, and facilitate enrollment in the new 
exchanges. The law requires that states fund Navigator grants from the states’ exchange 
operational funds and not with direct federal funds. 

The Administration was confronted with several unforeseen problems related to its 
outreach campaign. Most states refused to create exchanges and those that did create exchanges 
refused to spend state funds on ObamaCare outreach and education. Responding to several 
states’ decisions not to fund their Navigator programs from state revenue, HHS created the In- 
Person Assistance (Assisters) program, a twin program to the Navigators. HHS then funded 
Assisters with federal funds. As a result, states that set up their own exchanges will have both a 
very limited Navigator program (funded from state operational exchange budgets) and an 
Assister program (funded with federal grants). States that did not set up their own exchange but 
instead have a federal exchange will likely have only Navigators (funded by HHS through the 
law’s Prevention and Public Health Fund).* In addition to using Navigators and Assisters to 
provide information about ObamaCare and to facilitate enrollment, the Administration is also 
using Certified Application Counselors, who will largely work out of hospitals or community 
health clinics, to increase enrollment in ObamaCare. 

HHS officials testified that most individuals hired by Navigator and Assister 
organizations will have no health care or insurance experience. Despite this lack of knowledge, 
the required training, which includes education about ObamaCare, health insurance, and privacy 
protection, will only take five to 20 hours to complete and will give trainees the ability to take 
the online exams as many times as necessary to pass. 

Individual Navigators and Assisters will have access to many applicants’ personally 
identifiable information (PII), including Social Security numbers, dates of birth, home addresses, 
email addresses, and in many cases the PII for other members of the applicant’s household. Such 
information may also be stored on computers and scanners owned by Navigator and Assister 
organizations. Furthermore, unlike agents and brokers. Navigators and Assisters bear no 
personal liability if they give taxpayers misinformation that damages their financial interests. 
Finally, there are already reports from across the country that scam artists are attempting to 
impersonate Navigators and Assisters to steal credit card information and PII in order to take 
advantage of massive confusion about ObamaCare. 


’Pub.L.No. 111-148, Sec. 1311. 

*Id., Sec. 1321. Exchanges established by the Secretary of Health and Human Services are referred to as federally- 
facilitated exchanges. 

^ Abby Goodnough, $67 Million Awarded to Groups Helping With Health Law . TIMES (Aug. 15, 2013), 
http://www.nytimes.com/20 1 3/08/ 1 6/us/politics/67-milIion-awarded-to-groups-helpmg- with-health-law.html. 
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The potential for the accidental release of thousands or hundreds of thousands of PII is 
staggering. For example, on September 13, 2013, the Associated Press reported that a 
confidential list, containing names, addresses. Social Security numbers, and other PII of roughly 
2,400 brokers, was accidentally released by an employee at MNsure, the Minnesota exchange.* 
In addition to worries about identity theft and fraud, if Navigators and Assisters give 
inappropriate advice or forms are filled out incorrectly, applicants may receive subsidies for 
health insurance or Medicaid coverage for which they are not eligible. This will either result in 
individuals having to pay back those subsidies years later or the federal government spending 
billions of tax dollars which it cannot recover. 


II. HHS’s Extralegal Expansion of Navigator Program 

To assist states in building health insurance exchanges, ObamaCare gave authority to the 
Secretary of HHS to make grants to states that created their own exchange.’ To date, HHS has 
provided states with over $3.8 billion in exchange establishment grants.*^ The exchange 
establishment grants can be used for states to develop any of the exchange functions with one 
important exception: they cannot be used to fund Navigator organizations. According to 
PPACA: 

Grants under this subsection [that establishes the Navigator program] shall be 
made from the operational funds of the Exchange and not Federal funds received 
by the state to establish the Exchange.^ 

When drafting ObamaCare, Democratic leaders in both the House and Senate were 
conscious about keeping the Congressional Budget Office’s estimate of the cost of the legislation 
as low as possible.** This was likely why Congress prohibited Navigator organizations ffom 
receiving federal establishment funds." 


^ Worker for Minnesota ObamaCare 'exchange^ releases private info in security breach^ The ASSOCIATED PRESS 
(Sept. 13, 2013), available at http://www.foxaews.eom/politics/2013/09/13/worker-for-rointiesota-ObamaCare- 
exchange-releases-private-info-in-security/. 

^ The Secretary determines the amount of grants available to states for exchanges. See Pub. L. No. 1 1 1-148, Sec. 
1311 (a)(2) (“[fioreach fiscal year, the Secretary shall defemiine the total amount that the Secretary will make 
available to each State for grants under this subsection.”). 

* Kaiser Family Foundation, Total Health Insurance Exchange Grants, STATE Health FACTS (July 10, 2013), 
http://kff.org/health-reform/state-indicator/total-excliange-grants/. 

’Pub. L.No. 111-148, Sec. 1311 (i)(6). 

President Obama, in a speech to Congress, set a goal for the health care bill to cost $900 billion dollars over ten 
years. See Remarks by the President to a Joint Session of Congress on Health Care (Sept. 9, 2009), 
http://www.whitehouse,gov/the_press_ofifice/Remarks-by-the-President-to-a-Joint-Session-of-Congress-on-Health- 
Care (“Now, add it all up, and the plan I'm proposing wiU cost around $900 billion over 10 years.. ..The plan will not 
add to our deficit. The middle class will realize greater security, not higher taxes.”). Liberal columnist Ezra Klein 
criticized Congress’s use of this $900 billion dollar figure as a cap arguing that it makes tradeoffs necessary for the 
bill to stay under the cap. See Ezra Klein, The $900 billion mistake, WASHINGTON POST (Nov. 1 1, 2009), 
http://voices.washingtonpost.eom/ezra-klein/2009/ll/the_900_billion_mistake.html (“there's little budgetary 
flexibility even if you could find the revenue, because each dollar is in a zero-sum competition with each other dollar 
so the entire plan comes in under the limit.”). 

" The Congressional Budget Office originally estimated exchange start-up costs to cost $2 billion between 2010- 
2019. To date, HHS has spent $3.8 billion creating exchanges, nearly double the original amount, with only 16 
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At a briefing with Committee staff on April 18, 2013, Vicki Gottlieb, Director of the 
Consumer Support Group at the Center for Consumer Information and Insurance Oversight 
(CCIIO) and then-head Administrator for the Navigator and Assister programs, confimied that 
Navigators and Assisters will perform the same duties, with the only difference being their 
funding sources.’^ At the time, Ms. Gottlich admitted to Committee staff that ObamaCare did 
not authorize the Assisters program and that it was a creation of the rule-making process, 
Therefore, while Navigators are statutorily required in both federal and state exchanges, the 
Assister program is a creation of HHS that has no statutory backing.''' 

In their transcribed interviews, both Mr. Cohen and Ms. Gottlich admitted that 
Navigators and Assisters will perform essentially the same role.'* Because Assisters are funded 
with federal establishment grants, they replace Navigators in state exchanges and are an end- 
around of the statutory requirement that Navigators receive funding through an exchange’s 
operational funds and not from federal funds. Emails obtained by the Committee show concern 
within CCIIO that Assisters would be viewed as “de-facto Navigators.”'^ Brian Schwartz, a 
CCIIO employee, wrote to Ms. Gottlich on December 14, 2012: 

We are wondering to what financial ratio we should [be] holding SBEs 
[state-based exchanges], so that the IPA [in-person assistance] program is 
not seen as de-facto Navigator. A few states are requesting a good deal of 
money for their IPAs, but planning to fund Navigators at a much lower 
amount. ’’ 

At a hearing before the Committee on May 2 1 , 20 1 3 , Gary Cohen, Director of CCIIO, 
testified that the Assister program was created because states had expressed concerns about 
being able to establish Navigator programs without federal funds.'* During his transcribed 


states and the District of Columbia creating exchanges. One of the contributing factors for the greater spending is 
likely be the inclusion of funds for assisters. See Letter from Douglas W. Elmendorf, Director, Congressional 
Budget Office, to Nancy Pelosi, on the direct spending and revenue effects of an amendment in the nature of a 
substitute to H.R. 4872, the Reconciliation Act of 2010, Table 2 (Mar. 20, 2010); Kaiser Family Foundation, Total 
Health Insurance Exchange Grants, STATE HEALTH FACTS (July 10, 2013), http://kff.org/health-reform/state- 
indicator/total-exchange-grants/. 

Oversight & Government Reform Briefing by HHS Officials on Navigators and Assisters Programs (Apr. 18, 
2013) [hereinafter Briefing]. 

Id. 

'"Pub.L.No. 111-148. Sec. 1311, 

Examining The Concerns About the ObamaCare Outreach Campaign, Hearing Before the H. Comm, on 
Oversight and Government Reform, Subcomm. on Energy Policy, Health Care, and Entitlements, and Subcomm. on 
Economic Growth, Job Creation and Regulatory Affairs, 113th Cong. 20-21 (2013) (Statement of Gary Cohen, 
Director, Center for Consumer Information and Insurance Oversight) (“Mr. Lankfoi^: .... ‘What is the difference 
between a navigator and an assister?’ Mr. Cohen.: ‘The functions are essentially the same.’”); Transcribed 
Interview of Vicki Gottlich, U.S. Dept, of Health & Human Serv., at 68 (July 25, 2013) (“Staff; ‘Can you describe 
for us what some of those differences are?’ Gottlich; ‘They’re pretty much the same.’”) 

Email from Brian Schwartz, to Vicki Gottlich, Director, Consumer Support Group, CCIIO, IPA vs. Navigator 
funding in an SBE (Dec. 14, 2012). 

Id. 

Examining the Concerns About the ObamaCare Outreach Campaigyi, Hearing Before the H. Comm, on Oversight 
and Government Reform, Subcomm. on Energy Policy, Health Care, and Entitlements, and Subcomm. on Economic 
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interview, Mr. Cohen testified that he was aware of the concern that the Assister program would 
be seen as a de facto Navigator.'^ According to Mr. Cohen, “We understood that the use of 13 1 1 
[the section of PPACA that authorizes and funds state exchanges] grant money for In-Person 
Assisters in state-based marketplaces could not replace the Navigator program. They still had to 
have a Navigator Program, and they had to be distinct.”^® Mr. Cohen further explained that 
many states informed HHS that they did not have state funds to spend on their Navigator 
programs,"' an indication that states did not value the role of Navigators or Assisters as long as 
state general revenue was needed for the funding. Since HHS was offering to use federal funds, 
however, states did not have to devote resources to the outreach effort. 

California and New York plan to spend $58 million and $27 million of federal funds on 
their exchange outreach programs, respectively. ^ Vermont, a much smaller state, plans to spend 
roughly $2 million.^^ Top officials from the DC Exchange have outlined plans to spend $35 
million on Assisters, but only $100,000 on Navigators.'^'' While it is difficult to determine the 
actual breakdown in spending across state Navigator and Assister programs, states with state- 
based exchanges are not going to spend significant state funds on Navigators when they have 
access to a huge amount of federal funding for Assisters, who will perform an identical function. 
Neither Mr. Cohen nor Ms. Gottlich had any idea how much would be spent on Navigators and 
Assisters in states with state-based exchanges or how states would ensure that Navigators and 
Assisters are distinct.^^ 

Despite a clear prohibition on using federal exchange establishment grants for the nearly 
identical Navigator program, Mr. Cohen stated that “[t]he statutory authority [for using exchange 
establishment grants to fund Assisters] is the requirement in the Affordable Care Act that state- 
based exchanges and all exchanges provide outreach and education and enrollment assistance to 
people.”^^ Mr. Cohen’s answer was inconsistent with the information provided by Ms. Gottlich 
at an April 2013 briefing when she told Committee staff that the authority for Assisters came 
entirely through the rulemaking process.^’ Furthermore, Mr. Cohen’s response was not accurate. 
Section 1311 of PPACA lists several requirements for exchanges, including maintaining a 
website, a call center, and utilizing a single-streamlined application.^* Outside the requirements 
placed on Navigators, there is no broad requirement in the statute to provide outreach and 


Growth, Job Creation and Regulatory Affairs, 113th Cong. 20-21 (2013) (Statement of Gary Cohen, Director, 
Center for Consumer Information and Insurance Oversight). 

” See Cohen Interview, supra note 1. 

“/(I. at 104. 

Id. at 105. 

Tricia Brooks, Assister Types Abound: But Will Navigators and Assisters Be Plentiful Enough ? GEORGETOWN 
University Health Policy Institute BUX3 (May 17, 2013), http://ccf.georgetown.edu/all/assister-types-abound- 
but-will-navigators-and-assisters-be-plentiful-enough/. 

^^Id. 

Oversight & Govt. Reform Briefing by DC Exchange Officials (Aug. 26, 2013). 

“ See Cohen Interview, supra note 1; Transcribed Interview of Vicki Gottlich, U.S. Dep’t of Health & Human 
Serv., in Wash., D.C. (July 25, 2013). 

“ See COHEN INTERVIEW, supra note 1. 

” See BRIEFING, supra 12. 

^*Pub.L.No 111-148, Sec. 1311(d). 
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education."’ At a transcribed interview with Committee staff, Mr. Cohen backed off from the 
answer he prordded at the hearing, stating that his answer “was not as precise as it might have 
been.”^’ According to Mr. Cohen: 

1 think the statutory authority comes from, as I said, from 1321(a), which 
gives the Secretary broad discretion to issue regulations and standards for 
implementation of the law and, in particular, establishment of exchanges. 

You know, pursuant to that authority, we have required exchanges to do 
consumer assistance and to provide outreach.^' 

Despite Cohen’ s explanation, Section 1311 (i)(6) of PP ACA clearly prohibits the use of 
federal exchange establishment grants to fund a state’s Navigator program. When Congress 
inserts specific words into a statute’s text, those words are there for a reason. In this case. 
Congress explicitly stated that federal establishment funds shall not be used to fund Navigators. 
Section 1321(a) of PPACA gives the Secretary authority to issue regulations in order to 
implement exchanges; however, it does not give the Secretary authority to ignore the statute’s 
plain text.^^ When HHS decided to provide Navigator funds in state exchanges by creating a 
new program identical to the Navigator program in everything but name, HHS deprived the 
funding restriction found in Section 1 3 1 1 (i) of its plain meaning and circumvented the law. 

HHS’s policy permitting states to then fund these de-facto Navigators from federal 
establishment grants rather than the exchange’s operational funds is not supported by the statute 
and thus spends substantial sums of unauthorized money on ObamaCare outreach. Because 
exchange establishment grants are essentially unlimited. HHS’s decision to provide 
establishment grants to fund AssistCTS will result in unauthorized federal spending of hundreds of 
millions of dollars this year alone. ^^ 


III. Insufficient HHS-Imposed Navigator and Assister Requirements 

One of the Committee’s primary concerns with the Administration’s proposed rule for the 
Navigator and Assister program was the lack of standards for the individuals chosen to serve as 
Navigators and Assisters, including the Administration’s decision not to require background 
checks for individuals applying to be Navigators and Assisters/ During the April 1 8, 201 3, 
briefing. Committee staff asked Ms. Gottlich whether convicted felons, including individuals 
convicted of identity theft, or someone without a high school degree could become Navigators 
and Assisters.^'* Ms. Gottlich replied that the proposed rule would pemiit all of these individuals 
to work as Navigators and Assisters, but Gottlich as well as several other CCIIO employees in 


Sec. 1311(d){4){K). This provision requires exchanges to “establish the Navigator program described in [Sec. 
1311] subsection (i).” 

® See Cohen Interview, supra note 1 . 

Id. at 104. 

Pub. L. No 1 11-148, Sec. 1321(a). 

’’Pub.LNo 111-148, Sec. BllSec. 131 (a). 

See Briefing, supra 12. 
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attendance encouraged the Committee to submit comments so problems with the proposed rule 
could be remedied.^^ 

On May 6, 201 3, Chairman Darrell Issa, Energy Policy, Health Care, and Entitlements 
Subcommittee Chairman James Lankford, and Eeonomic Growth, Job Creation, and Regulatory 
Affairs Subcommittee Chairman Jim Jordan wrote to Secretary Sebelius with a number of 
detailed recommendations to improve the proposed rule,'’^ including the recommendation that 
Navigators and Assisters “be held to the same hiring standard as U.S. Census and IRS 
employees, who are subjected to FBI background checks during the application process and 
fingerprinting once hired.”^’ The Committee also submitted this letter to HHS during the formal 
notice and comment period for the rule. On July 17, 2013, the Administration released its final 
rule on Navigators and Assisters, without adopting any of the common sense recommendations 
made by these senior members of the Committee.^* For example, the Administration’s final rule 
does not prohibit Navigators and Assister organizations from hiring individuals convicted of a 
felony, including those convicted of identity theft, from engaging in consumer outreach activities 
and potentially accessing hundreds, if not thousands, of individuals’ sensitive information.’* 
Moreover, the final rule does not require that Navigators and Assisters have graduated from high 
school or earned an equivalent degree.'**’ 

During her transcribed interview, Ms. Gottlich testified that “there’s nothing that 
prohibited HHS from [requiring individuals to have gone through a background check],” but 
HHS “determined that it would be up to the individual grantee to comply with state requirements 
for background checks and investigations of their employees.”'*' According to Ms. Gottlich, “in 
many states, there would be sufficient checks,” “the cost [of background checks] might be 
prohibitive for some entities,” and entities in rural areas might have difficulty with background 
checks and fingerprinting.'*^ Although unsure of the cost of a background check, Ms. Gottlich 
stated that she “saw one estimate [from the budget of a Navigator applicant] of about a hundred 
dollars per person.”^’ Ms. Gottlich also testified that HHS did not discuss requiring background 
checks prior to the proposed rule and the issue being raised by Committee staff in April 2013 and 
that HHS never considered banning convicted felons or individuals convicted of identity theft 
from being Navigators or Assisters.'*'* According to Ms. Gottlich. all hiring decisions are “going 
to be UP to each individual INavigator award! grantee.”'*’ and, if the state law allows. Navigator 
and Assister organizations can hire convicted felons including those individuals convicted of 
identity theft. '*^ 


Letter from Hon. Darrell Issa, Chairman, Committee on Oversight & Govt. Reform to Kathleen Sebelius, 
Secretary, Dept. ofHealth & Human Serv. (May 6, 2013). 

Id. 

78 Fed. Reg. 42823 (July 17, 2013), available at http;//www.gpo.gov/fdsys/pkg/FR-20I3-07-17/pdf72013- 
17125.pdf. 

Id. 

'** See Gottlich Interview, supra note 25. 

'^Id. 

"Id. 

"Id. 

"Id. 

"id. 
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During his transcribed interview, Mr. Cohen confirmed Gottlieb’s admission that CMS 
failed to conduct any real analysis about whether to require that all individuals hired by 
Navigators and Assisters pass a background check and be fingerprinted.'’’ Mr. Cohen described 
one informal meeting with other HHS officials'’* regarding whether to require background checks 
for Navigators and Assisters.'*^ Mr. Cohen recalled three reasons why the Administration 
decided against requiring background checks: 

One was cost. One was it wasn't clear to us that [CMS] had the authority or would 
even be allowed, or able, I should say, is a better word for it, to access the 
criminal justice databases that would be necessary to perform background checks 
if what you were looking for was a criminal history. 


We had a conversation, and it was expressed in the meeting from [Leon 
Rodriquez, head of the Office of Civil Rights within HHS], who purported to 
have some knowledge of this type of issue, that it wasn't clear that we would be 
able to get access to the criminal history databases that would be needed for the 
purposes of this type of program. That's what was expressed. I can't tell you 
whether they're ri^t or not; I'm just telling you what was talked about. 

No one bothered to look into whether Leon Rodriquez was right, and no one at CMS apparently 
considered that CMS could have required Navigator and Assister entities to conduct background 
checks before hiring, as a condition of receiving the grant.^' Mr. Cohen also stated that Mr. 
Rodriquez raised the issue of cost, but he could not recall any specific cost amount.*^ Finally, 
Mr. Cohen discussed one additional reason that the group considered: 

Q: Were there any separate meetings dealing with the other concerns raised in the 
Chairman’s letter? 

A: Not that I recall specifically, no. And I should just say, we were going through 
the reasons why -- the downsides, if you will, to requiring background checks and 
fingerprints. ITiere was a third one that I didn't quite get to, which is that, at 
various times when, you know — and I think in this meeting, but certainly it has 
been discussed in meetings that I have been in — that requiring background 
checks and fingerprinting could inhibit the availability of Navigators to provide 
consumer assistance and to do outreach for the marketplaces. 


See COHEN INTERVIEW, supra note 1. 

According to Cohen, the meeting was between himself, Mike Hash, Director, Office of Health Reform at HHS, 
Chiquita Brooks-LaSure, Deputy Center and Policy Director at CCIIO, Ken Choe, Deputy General Counsel, Office 
of General Counsel at HHS, and Leon Rodriquez, Director, Office for Civil Rights at HHS, Cohen also mentioned 
that Christian Young, who works for Mr. Hash, might also have been in the meeting. 

See COHEN INTERVEW, supra 1 . 

^Id. 

Section 74.4 Deviations available at htq)://www.hhs.gov/opa/grants-and-fundmg/grant-forms-and-references/45- 


ofr-74.html#74.n. 

” See Cohen Interview, supra 1. 
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Q: How so? 

A: Wliat has been expressed is that we are hoping that there will be Navigators to 
serve certain communities which may be unwilling to do that if they had to go 
through a background check and fingerprinting. That was the concern that was 
expressed.^^ 

While Mr. Cohen could not specifically recall who initiated the discussion that 
individuals who HHS was hoping would serve as Navigators might be unwilling to submit to 
background checks, this point has also been raised by Carla Saporta, health policy director at a 
nonprofit group in California. According to Ms. Saporta, “[b]ackground checks would create 
barriers for a lot of communities of color and disproportionately exclude African American and 
Latino men from participating.”^'* Mr. Cohen told Committee staff that the Administration never 
considered whether to prohibit convicted felons or individuals convicted of identity theft from 
becoming Navigators and Assisters because doing so was “tie[d] to the background check and 
the fingerprint.”*^ 

Both Ms. Gottlieb and Mr. Cohen testified that during the rulemaking process they 
discussed that HHS might not have the authority to require Navigator and Assister organizations 
to conduct background checks of individuals applying to work as Navigators and Assisters.** 
However, had they looked into whether HHS had this authority, they would have found that they 
did.*^ Moreover, on July 4, 20 1 3 , the New York Times reported that Serco, a United Kingdom- 
based government contractor, obtained a contract with the federal government to process 
ObamaCare’s paper applications for individuals in states with federal exchanges.** The contract 
required that all Serco employees processing paper applications be fingerprinted and receive a 
background check.** Apparently, in this case, HHS’s concerns about protecting sensitive 
consumer information outweighed concerns about the cost of the background checks. In totality, 
the information gathered by the Committee shows that the Administration never seriously 
considered requiring background checks for Navigators and Assisters or prohibiting individuals 
with serious criminal backgrounds from obtaining access to sensitive consumer information. 

The Committee has obtained an internal memorandum from May 28, 2013, detailing 
serious concerns of the Centers for Medicare and Medicaid Services (CMS) about the 
ObamaCare consumer outreach program. The memo, written by Ms. Gottlich to Mr. Cohen, 
states: 


“/d. 

Chad Terhune, Call for screening of healthcare enrollers meets resistance, (March 15, 2013), available at 
http://articles.latimes.eom/2013/mar/15/business/la-fi-insure-crimmal-checks-20130315. 

“ See COHEN INTERVIEW, supra 1 . 

“ See COHEN INTERVIEW, supra 1; Sec GOTTLICH INTERVIEW, supra 25. 

” Section 74.4 Deviations at http://www.hhs.gov/opa/grants-and-fimding/grant-forms-and-references/45-cfr- 
74.httnl#74.11. 

Robert Pear, Bri/is/! Company Is Awarded Contract to Administer Health Rollout, Yl.Y . TIMES (July 4, 2013), 
http://www.nytimes.com/2013/07/05/health/british-con)pany-is-awarded-contract-to-administer-health-rollout.htinl; 
Sarah Kliff, Meet Serco, the private firm getting $1.2 billion to process your ObamaCare application, W ASHINGTON 
Post, July 16, 2013, ovai/ah/c a/ htlp://www. washingtoiq)ostcom/blogs/wonkblog/wp/2013/07/16/meet~serco-the- 
private-firm-getting-l-2-biilion-to-process-your-ObainaCare-application/. 

” Oversight & Government Reform Staff Meeting with Serco Officials regarding HHS Contract (Aug. 14, 2013). 
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Without appropriate IT solutions in place, CMS staff will be required to utilize a 
manual process to match the results ... for authentication and ... for training ... to 
ensure that each individual assister (whether Navigator, in-person assistance 
personnel, or Certified Application Counselors) has completed both elements of 
the registration/certification process. . .. [W]e are becoming increasingly 
concerned about the ability of CMS staff to authenticate, register, and certify 
everyone who will be involved in the consumer-assistance process.® 

The memorandum was written, in part, because of concerns raised by Aryana Khalid, CMS 
Administrator Marilyn Tavenner’s Chief of Staff, about the outreach programs. Mr. Cohen was 
able to provide some background information on the memorandum, testifying: 

I was involved in a number of conversations with different people on a general 
topic of whether we at CMS were going to be able to capture, store, and possibly 
provide to people the identifying information of each individual person [providing 
outreach and consumer assistance] ... [so] we could provide that information if 
requested.... So those are the concerns. The concerns were can we keep track of 
who all these people are, and can we provide that information if we are asked for 
it.« 

Mr. Cohen concluded that “ultimately, we decided to put that responsibility on the 
organization”® and that an individual seeking to find whether someone is an authenticated 
Navigator or Assister should “go to the organization, rather than to us.” ® 

Leaving the Navigator and Assister entities to authenticate, register, and certify the 
individuals they hire does not resolve the concerns raised by Ms. Khalid as discussed in the 
memorandum above.*^ In fact, CMS’s refusal to coordinate the registration of Navigator and 
Assister personnel or maintain a list of the names of certified Navigators and Assisters exposes 
consumers to significant risks, particularly given the widespread reports of scam artists and 
fraudsters who plan to take advantage of Americans’ confusion about ObamaCare. As will be 
discussed in the next section, consumers will be unable to verify if a person offering to provide 
them information about ObamaCare is working for a legitimate organization. Without a way to 
verify that a Navigator’s affiliation is legitimate, scam artists can easily prey upon unsuspecting 
enrollees by impersonating a Navigator or Assister. 

HHS’s decision to outsource the authentication, registration, and certification to the 
Navigator and Assister organization is also problematic due to the Department’s weak oversight 
plan for the outreach campaign. HHS plans to oversee Navigators the same way that other grants 
are handled, with quarterly reports from grant organizations overviewed by one program 
manager responsible for multiple grant awards.^’ HHS’s role in overseeing Assister 


“ Memo from Vicki Gottlieb to Gary Cohen, May 28, 2013 (on file with Committee). 
“ See COHEN INTERVEW, supra note 1. 

See Cohen Interview, supra note I . 

“ See Briefing, supra 12. 
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organizations is unclear given that the states operating state-based exchanges will be selecting 
the organization to receive funding. It is unclear how individuals employed by Navigators and 
Assisters will be held accountable for mistakes or misinformation.*® 


IV. Fraud and Abuse Risks of Navigator and Assister Program 

Although open enrollment doesn’t start until October 1, 2013, many news outlets have 
already reported about scam artist attempts to exploit the mass confusion related to ObamaCare. 
For example, individuals claiming to be associated with the federal government have stolen 
credit card information and Social Security numbers, and have tricked people into paying for an 
“ObamaCare card”.*^ A Washington Post article from September 10, 2013, titled “Using 
ObamaCare as bait, scam artists target consumers and business owners” describes scam artists 
targeting consumers through email, phone calls, door-to-door canvassing and fraudulent 
websites.** According to the Washington Post: 

In Maryland, scam artists have started calling residents claiming they need to 
verify Medicare ID and Social Security numbers for purposes associated with the 
health law. . . In New York and Florida, meanwhile, scammers have been 
traveling door-to-door, asking whether individuals currently have health 
insurance. If not, some individuals have reportedly been threatened with prison 
time if they do not sign up for coverage on the spot. . .*^ 

With an influx of Navigators, Assisters, and individuals employed by non-govemmental 
organizations like Enroll America engaging in ObamaCare outreach, it will be very difficult for 
consumers to differentiate between a scam artist and a legitimate source of information. In a 
July 2013 news article entitled Feck: Beware of 'ObamaCare' scams as fraudsters prey on 
confusion, Lois Greisman, associate director for the Federal Trade Commission’s division of 
marketing practices, stated that “[ObamaCare] is the huge, new government program. There’s 
no doubt in my mind that the fraudsters view it as an opportunity to rip people off.”™ When 
questioned about the article during her transcribed interview, Ms. Gottlich shared the concern 
that fraudsters will pose as Navigators or Assisters and try to steal consumer information: 

Q: Have you heard about some of the scams mentioned in the [July 2013] article? 

A: Yes. 


“/d. 

” Lindsay Wise, Feds: Beware of 'ObamaCare ’ Scams as Fraudsters Prey on Confusion, NewsObserver.com (July 
12, 2013), available at http://www,newsobserver.coni/2013/07/12/3026645/feds-beware-of-ObamaCare~scams.html. 
® J.D. Harrison, Using ObamaCare as bait, scam artists target consumers and business owners, THE WASHINGTON 
Post (Sept. 10, 2013) available at http://www,washingtonpost.coni/busmess/on-small-business/usmg-ObamaCare- 
as-bait-scam-artists-target-consumers-and-business-owners/201 3/09/ 1 0/27a4ca36- 1 a lb- 1 le3-82ef- 
a059e54c49d0_story.html. 

^"Id. 

™ Lindsay Wise, Feds: Beware of ‘ObamaCare ’ Scams as Fraudsters Prey on Confusion, NewsObserver.com (July 
12, 2013), available at http://www.newsobserver.eom/2013/07/12/3026645/feds-beware-of-ObamaCare-scams.html. 
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Q: Okay. And does this cause concern for your Department? 

A: Yes. 

Q: Okay. And another line. . .reads, "The FTC received more than 1 ,1 00 

complaints about similar scams in May alone." And it seems to suggest that the 

scams will only continue or increase as we approach October l“ implementation. 

Is that something that you're concerned about? 

A: Yes. 

Q: Okay. And are you concerned that people will pose as Natdgators and try to 

take consumer information? 

A: Yes.” 

Despite her concerns, Ms. Gottlich was unable to articulate how HHS’s protocols would 
protect consumers against unscrupulous Navigators and Assisters or fraudsters posing as 
Navigators or Assisters. To date, HHS has not taken necessary actions to protect citizens from 
scam artists trying to take advantage of contusion about ObamaCare. HHS issued only a single 
page of guidance for consumers, and this guidance failed to address multiple scenarios where 
scammers could impersonate Navigators and steal information.^^ Moreover, most Americans 
will not know where to access a relevant fact sheet even if the fact sheet contained useful 
information. Furthermore, HHS has not instituted protocols to better protect consumers from 
identity theft through the misuse of information on paper applications or information stored on 
hard drives of Navigator computers. 

During Ms. Gottlieb’s testimony, she stated that Navigator and Assister organizations 
will be listed on the HHS website so that consumers can cross check the Navigator organization 
with the website.’^ However, because HHS will not maintain a list of names of certified 
Navigator and Assister persotmel. she admitted that there is no wav for consumers to verify 
whether a person is affiliated with a legitimate organization. ^'* In fact, HHS will be unable to 
confirm if the individual contacting the consumer is a legitimate Navigator or Assister for 
consumers who call the HHS hotline recommended on the HHS Consumer Information Sheet. 
As discussed earlier, CMS contemplated creating a list of all individuals certified and 
authenticated as Navigators and Assisters but ultimately decided not to create such a list.^^ 

Moreover, Ms. Gottlich added that Navigators and Assisters will not be given official 
badges or other forms of identification or documents because scam artists could recreate official 
looking documents to fool consumers anyway: 


” See GOTTLICH Interview, supra note 25. 

^ Protect Yourself from Fraud in the Health Insurance Marketplace, CMS Product No. 11693, Dqit. of Health & 
Human Serv., Aug. 2013, available at https://www.healfhcare.gov/how-can-i-protect-myself-from-fraud-in-the- 
health-insurance-marketplace/. 

''^Id. 

” See Cohen Interview, supra note 1 ; See Gottlich Interview, supra note 25 . 

Memo from Vicki Gottlich to Gary Cohen, May 28, 2013 (on file with Committee). 
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Q: So will the Navigators and Assisters be required to carry their certificate with 
them or have a badge of some sort? 

A: There won't be a badge. And we’re actually discussing now how are you going 
to show [that] I'm a bona fide navigator. And if you think about it, and you think 
about the scams and you think about the scams that have occurred in the past with 
Medicare, there were a lot of very official looking documents that went out that 
weren't necessarily Federal Government documents. So we're trying to work that 
out.’'’ 

Contrary to Ms. Gottlieb’s testimony, the HHS Consumer Information Sheet advises 
consumers to look for “official government seals, logos or web addresses” to help determine if 
the information presented by a Navigator or Assister is legitimate.” It is troubling that HHS 
would provide this information to consumers a month after Ms. Gottlich, the senior CCIIO 
official in charge of the Navigator and Assister program until June 2013, testified that scam 
artists can easily reproduce official looking documents and seals. Moreover, the fact sheets 
being developed by HHS are an inadequate solution to a serious problem since the vast majority 
of Americans will not know where and how to locate this information. 


During her transcribed interview, Ms. Gottlich also testified that Navigators and Assisters 
would not be permitted to use personal laptops to sign people up for ObamaCare, but would 
rather use laptops purchased by Navigator or Assister entities.’* However, a whistleblower 
inside CMS has warned that computers provided by Navigator entities pose problems as well 
because it may not be possible to track each computer and hard drive containing the personally 
identifiable information of annlicants. The CMS whistleblower has also warned that Navigators 
and Assisters will sometimes scan supporting documentation for eligibility determinations, with 
scaimers storing images containing PIT 

Adding to the problems with the ObamaCare outreach campaign is the Administration’s 
lack of clarity about acceptable and unacceptable Navigator marketing practices. A 2009 
Government Accountability Office (GAO) report found that inappropriate marketing techniques 
were used to encourage people to sign up for Medicare Advantage, including door-to-door 
solicitation and giving gifts of more than nominal value.” When asked about these two 
practices, Ms. Gottlich assured Committee staff that neither type of activity would be performed 
by Navigators or Assisters; 

Q: So door-to-door marketing without an appointment was considered an 
inappropriate practice by GAO? 


^ See GOTTLICH INTERVIEW, supra note 25. 

” Protect Yourself from Fraud in the Health Insurance Marketplace, CMS Product No. 11 693, Dept, of Health & 
Human Serv., Aug. 2013, available at https;//www.healthcare.gov/how-can-i-protect-inyself-from-fraud-in-the- 
health-insurance-marketplace/. 

See GOTTLICH INTERVIEW, supra note 25. 

™ Medicare Advantage: CMS Assists Beneficiaries Affected by Inappropriate Marketing but Has Limited Data on 
Scope of Issue, Government Accountability Office, December 2009, available at 
http://www.gao.gov/assets/300/299560.pdf. 
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A: Yes, same thing for Navigators and Assisters. 


Q: So if somebody comes to your door without an appointment, that is, thaf s a 
fraud. 

A: Yes, that's correct. 

Q; One other thing they [GAO] mentioned was that providing potential enrollees 
with meals or gifts of more than nominal value to induce enrollment was 
considered inappropriate. 

A: Yes. Same thing for Navigators. 

Q: Okay. So if they have, you know, a table at a fair, and they're, like, you know, 
if you come and make an appointment with us, we'll give you a coupon to 
whatever, that's not going to be allowed. 

A: I believe that's correct.*® 

Despite Ms. Gottlieb’s repeated insistence that Navigators and Assisters would not be allowed to 
canvass door-to-door, make unsolicited phone calls, or send unsolicited emails. HHS’s 
Consumer Information Sheet failed to include this information. ** Mr. Cohen had the following 
exchange with Committee staff regarding solicitation for ObamaCare: 

Q; Would it be inappropriate for Navigators and Assisters to go door to door to 
find potential applicants? 

A: So we have had discussion about door to door and about concerns about 
problems that can arise from people going door to door and in particular actually 
the biggest concern that has been expressed to me has been that we should just tell 
people -- well, that people who could not really be Navigators but say they were 
Navigators could be going door to door, and one way to prevent that is just to say, 
we don't go door to door, and then you don't have that problem. 

I think that conversation is still happening, but it is certainly an issue that we are 
conscious of and are thinking about, whether we would give it direction. 

Q: So 2 weeks ago, Vicki [Gottlich] told us that Navigators and Assisters would 
not be doing door to door, but you are saying that [discussion] is still ongoing? 


“ See GOTTLICH INTERVIEW, supra note 25. 

*' Protect Yourself from Fraud in the Health Insurance Marketplace, CMS Product No. 11693, Dept, of Health & 
Human Serv., Aug. 2013, available at https://www.heaithcare.gov/how-can-i-protect-myself-firom-fraud~m-the- 
health-insurance-marketplace/. 
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A: She may be ahead of me on the policy, honestly. 

Q: Is that something you could follow up with us on? 

A; Yes. Fair question. 

Q: Same question about going door to door, except for calling individuals [with] 
unsolicited phone calls. So do you think [making unsolicited phone calls] would 
be inappropriate for Navigators and Assisters? 

A: I don't have an answer for you on that, but the same, 1 will go back and talk to 
our folks and see if anyone can answer. It is a fair question. 


Q: For the normal person, how are they going to be able to identify legitimate 
individuals giving them information about the Affordable Care Act from 
individuals who are not? 

A: So I think that, 1 think that Navigator grantees, the organizations, and Assister 
entities . . . have some ability to determine . . . what sort of identifying — 
identifications they are going to provide to the people who are doing the work. 

I think that, as we have talked about, assuming that and I think a fair assumption 
that Vicki [Gottlich] is right and ultimately we are going to be saying no one is 
going to be going door to door, then that makes it a little easier, right, because it is 
not like someone is coming up to your door saying. I'm a Navigator. You are 
seeing them in a location that it is either at a meeting or they have got a kiosk in 
the mall or that kind of thing. I think that we are going to encourage people in the 
first instance to contact the organization that the person is saying that they are 
affiliated with if they want confirmation that this person actually is representing 
that organization and is authorized to do the work rather than contact us. 

Q: There might be a problem with someone not providing the legitimate 
organization that they are representing? 

A: That is true, and that information will be available online and through the call 
center as to what the organizations are. 

Q; So this fact sheet is going to come out, and it will clarify what are appropriate 
marketing practices for Navigators and Assisters and what is inappropriate? 

A: I think that is right. That is the draft I have seen addresses those issues. 

Q: So we are likely to be able to tell Americans, if there are news stories of 
someone coming to their door or calling them on the phone, then they should not 
deal with that individual? 
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A: I believe that is right,*’ 

Despite both Ms. Gottlieb’s and Mr. Cohen’s statements about direct solicitation and gitts 
of nominal value, as of August 29, 2013, HHS has not yet formulated official guidance on 
either.®* No one within the Administration has yet provided the clarity of Michael Flagg, 
Director of Communications for the District of Columbia’s Department of Insurance, Securities 
and Banking, who was quoted by the Washington Post as saying “If somebody calls and offers to 
sign you up [for ObamaCare] for $500, whether, you’re a business owner or individual consumer, 
you just have to hang up.”®"' It is now seven weeks after Mr. Cohen’s transcribed interview, and 
HHS has still not provided definitive answers to the Committee’s questions about direct 
solicitation and gifts of nominal value despite Mr. Cohen’s agreement to do so during his August 
7, 2013, interview. In response to the Committee’s latest request for documents, HHS staff 
emailed Committee staff on August 29, 2013: 

CMS is currently working on a document addressing door to door marketing. It is 
a follow up to the program integrity final rule that was released yesterday and 
covers issues having to do with providing personalized assistance. It should be 
out soon. We’re still looking into the issue of nominal gifts.** 

It is troubling that HHS is formulating guidelines for basic Navigator and Assister marketing 
practices only a month before open enrollment, and weeks after Navigator and Assister grants 
have been awarded and training materials have been finalized. 

The Administration’s confusion about the basic tenets of the outreach program extends 
not only to marketing techniques but also to methods of enrollment, such as the use of paper 
applications for ObamaCare. Ms. Gottlich stated in her transcribed interview that Navigators 
will generally not be giving out paper applications and that over 99 percent of applications will 
be online: 

Q: So navigators cannot leave someone with their information on a paper 
application. 


A: That's going to be our standard — you know, there — it's hard to say, yes and 
no. I mean, 99.99 percent of the time there's going to be no paper applications. 
You know. Navigators are not going to be completing paper applications. 
Navigators are going to be doing all the applications online.** 


® See Cohen Interview, supra note 1 . 

“ Email from Centers for Medicare and Medicaid Services, Dept, of Health & Human Serv. and Committee staff 
(August 29, 2013) (on file with Committee); The Committee requested documents related to Navigator and Assister 
marketing practices from HHS in its original May 6“ document request, and this request was reiterated to HHS 
officials multiple times. 

^ Id. 

“ Email from Centers for Medicare and Medicaid Services, Dept, of Health & Human Serv. and Committee staff 
(August 29, 2013) (on file with Committee). 

“ See GOTTLICH Interview, supra 25. 
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However, weeks later, Mr. Cohen stated the opposite in his interview with Committee staff: 

Q: Are Navigators and Assisters going to be providing, or are they allowed to 

provide, applicants with paper applications? 

A: Yes.*'' 

However, Mr. Cohen and Ms. Gottlich agreed that Navigators and Assisters will be 
allowed to type an applicant’s information into the online applications system.** Committee staff 
asked Mr. Cohen about the distinction between typing in applicant information and actually 
enrolling someone, which Navigators and Assisters are not permitted to do. Mr. Cohen 
responded that “enrolling encompasses the decision, the choice to become enrolled in a health 
plan. I don't think the physical activity of inputting the information on a form or online is 
enrollment.”** 

As it turns out, and as confirmed by the contractor Serco,*“ the expectation is that 
millions of paper applications will need to be processed in the next few months.*' Navigators 
and Assisters’ roles in assisting with paper applications creates increased data security risks 
because consumers might trust persons posing as Navigators and Assisters to mail an application 
on their behalf, or make copies of the application, which contain a plethora of PlI. It is alarming 
that at the time of her testimony and at the time when HHS was considering policies governing 
Navigator and Assister activities, Ms. Gottlich, the federal official in charge of the Navigator and 
Assister program until June 2013, was unaware of the expectation that Navigators and Assisters 
will handle an enormous number of paper applications. 


V. High Risk that Navigators and Assisters Will Not Be Fair and Impartial 

Section 1311 of PPACA requires that Navigators “distribute fair and impartial 
information.”*^ However, HHS has failed to define what “fair and impartial information” means 
in the context of consumer outreach for ObamaCare. According to testimony from Ms. Gottlich 
and Mr. Cohen, no independent entity determined what information Navigators and Assisters 
must provide to consumers or how that information would be represented.** Ms. Gottlich stated 
that she believed “impartial and fair means explaining the full range of [consumer] options,” and 


See Cohen interview, supra 1. 

** Id.-, See Gottlich Interview, supra note 25. 

*’ See Cohen Interview, supra 1 

^ Sarah Klitf, Meet Serco, the private firm getting $1.2 billion to process your ObamaCare application, 
Washington Post, July 16, 2013, available at 

http ://www. washingtonpost.com/biogs/wonkblog/wp/20I3/07/16/meet-serco-the-private-firm-getting-l-2-bilHon-to- 
process-your-ObamaCare-appiication/. 

Senior employees of Serco, a contractor awarded a contract to process ObamaCare applications, told the 
Committee that paper applications in federal exchanges are expected to comprise as much as one-third of the total 
volume of applications. Oversight & Government Reform Staff Meeting with Serco Officials regarding HHS 
Contract (Aug. 14, 2013). 

®Pub.L.No. 111-148, Sec. 1311. 

” See Gottlich Interview, supra 25. 
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that full range of options would be included in the Navigator training. As a result, those 
crafting the Navigator training - HHS officials, particularly those within HHS’s Office of 
Coininunications, and government contractors at Booz Allen Hamilton - had sole discretion over 
how to portray ObamaCare to millions of Americans. In addition to concerns that the 
Administration will determine what constitutes “fair and impartial” ObamaCare information. 
Navigators and Assisters are likely to promulgate misinformation due to inadequate training and 
the incentives in place to maximize enrollment. 

Problematic Pay-Per-Enrollee Payment Structure 

Navigators and Assisters in some states will be paid depending on how many persons 
they enroll in ObamaCare.^^ With this kind of pay structure. Navigators and Assisters have a 
financial incentive to persuade people to enroll. Ms. Gottlieb admitted that paying Navigators 
for each person they enroll could lead Navigators and Assisters to cross the line from simply 
“facilitating” emollment, to persuading persons to enroll and/or actually eiuolling them.^ When 
asked about this pay stmeture in her transcribed interview, Ms. Gottlich stated that she 
recognized an inherent conflict of interest in her personal capacity: 

Q: So you personally recognize the conflict of interest between providing fair and 
impartial information and also paying Navigators based on how many people are 
enrolled? 

A: Well, you know, they can still provide fair and impartial information. 

Q: I agree. But there's a conflict of interest. 

A: There could be.^’ 

Mr. Cohen also admitted Navigators have an incentive to enroll more individuals when they are 
paid per etirollee.’* When asked if that payment structure incentivized Navigators to enroll 
people, Mr. Cohen responded in the affirmative and suggested that despite the law’s prohibition 
on Navigators and Assisters enrolling individuals in ObamaCare, they will be incentivized to do 
exactly that. 

Q: So do you recognize that paying an individual based on whether they enroll 
someone provides an incentive for them to try to enroll that person? 

A: Yes, but that is an incentive I think they have. That is the nature of the job, you 
know. That is what Navigators are supposed to be doing, helping people.’^ 


Id. 

® ASSISTERS PROGRAM: IN-PERSON ASSISTANCE AND NAVIGATOR STAKEHOLDER WEBINAR, California 
Health Benefit Exchange, March 14, 2013, available at 

http://www.heaIthexchange.ca.gov/StakeHolders/Documents/Assisters2ndWebmai%20Marchl4-2013_FINAL.pdf. 
* See Gottlich Interview, supra 25. 


See Cohen Interview, supra note 1 . 
”ld 


21 



130 


Mr. Cohen’s response presupposes that everyone targeted by a Navigator or Assister will be 
helped by signing up for ObamaCare, which is certainly not true given how much ObamaCare 
increases premiums for relatively young and healthy individuals and reduces choices in many 
state insurance markets.'®® When Nawgators or Assisters are incentivized to increase 
enrollment, they will be less concerned with providing fair and impartial information and more 
concerned with persuading individuals to enroll. 

Mr. Cohen testified that he believed, but was not certain, that HHS had prohibited 
Navigator organizations in federal exchanges, from paying their employees based on 
enrollment.'®' Although Assisters in state-based exchanges are being financed with federal tax 
dollars, HHS has refused to prohibit Assister organizations from paying their employees based 
on enrollment. Mr. Cohen did not explain why HHS would eliminate this conflict of interest for 
Navigators in federal exchanges while allowing the conflict of interest to remain for Navigators 
and Assisters in state-based exchanges. 

Q: Are you concerned that paying Navigators and Assisters based on how many 
people they enroll will lead some Navigators and Assisters to pressure individuals 
to enroll? 

A: I think all 1 can say is that if 1 am correct, we made a determination for the 
Federally Facilitated Marketplace that we would not permit that, but we have 
given states flexibility to do it differently, and 1 respect their decision to do it 
differently if that is what they think is the best thing for their particular 
situation.'®^ 

Compounding the problem of the payment structure is that the Administration is not 
requiring that Navigators and Assisters who are paid per enrollee disclose that fact to individuals 
with whom they interact. Ms. Gottlich testified that Navigators and Assisters are required to 
disclose conflicts of interest to applicants, such as a relationship the Navigator or Assister has 
with a health insurer, but that there will not be a standard disclosure and “the individual grant 
entity [will] determine how that information should be disclosed.”'®’ Ms. Gottlich testified that 
Navigators and Assisters will not be required to disclose to individuals if they are paid based on 
how many people they enroll.'®'' Mr. Cohen was unsure whether there was a standard disclosure 
requirement for Navigators and Assisters: 

I don’t believe, in the Federal facilitated marketplace, we are going to be 
compensating based on the number of people enrolled. 1 have heard that 
there are states, state-based marketplaces that are doing that, and 1 would 


Chris Conover, Young People Under ObamaCare: Cash Cow For Older Workers, FORBES (Nov. 27, 20 13), 
http://www.forbes.eom/sites/chrisconover/2012/l 1/27/young-people-under-ObamaCare-cash-cow-for-older- 
workers/. 
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think it would be up to them to determine whether that disclosure would 

be required.'”® 

In a list of clarifying questions following Mr. Cohen’s interview, the Committee asked 
HHS to explain whether Navigators in federal exchanges could be compensated based on how 
many people they enroll. Five weeks later, HHS has yet to provide a response.'®” 

Insufficient Navigator Training Standards 

HHS is ultimately responsible for developing and operating the training program which 
will prepare both Navigators and Assisters to provide information to consumers about 
ObamaCare and factors related to health insurance.’®’ The online training for Navigators and 
Assisters consists of multiple informational modules with each module followed by an open- 
book exam module. Individuals can complete the training using personal computers. Prior to 
the training being released. HHS estimated that it would take between 20 and 30 hours to 
complete the online training.'®^ However, the actual training nrog-am states that it will only 
“provide approximately 5-20 hours of training.” ’®® 

The online training materials were released publicly on August 29, 2013, allowing 
Navigators and Assisters just over a month to register and complete the training before the 
exchanges open on October 1, 2013, and leaving little time for any substantive or technical 
glitches to be corrected. As of July 27, 2013, and August 7, 2013, the dates of their respective 
interviews, neither Ms. Gottlich nor Mr. Cohen, the head of the HHS department overseeing the 
Navigator and Assister programs, had even seen a draft version of the Navigator training and 
both did not know when the training would be completed.”® Moreover, according to Mr. Cohen, 
no one in the legislative branch was allowed to review the training prior to its public release, nor 
were any independent parties allowed to review the training for fairness and impartiality. ’ ‘ ’ 

While each Navigator and Assister must create an online account with a login and 
password to access the training modules, it will be easy for a person other than the one who 
created the account to take the training. In fact, anyone could complete the exams once the 
person has logged into the training. It would also be possible for individuals to collaborate on 
exam questions. Moreover, while a Navigator must score above 80 percent on each exam to pass 
a particular module, there is no limit to how many times a Navigator may take each exam. 

During their transcribed interviews, both Mr. Cohen and Ms. Gottlich expressed 
uncertainty around the development and oversight of the training. For example, Mr. Cohen 
testified that Ms. Gottlich “is the person within CCIIO who has the greatest responsibility with 


See COHEN INTERVIEW, Supra 1. 

Email from Committee staff to Centers for Medicare and Medicaid Services, Dept, of Health & Human Serv. 
staff {August 22, 2013) (on file with Committee). 

See BRIEFING, supra 12. 

'”ld. 

Navigator Training Overview, Navigator Online Training, available at 
https://marketplace.medicareleamingnetworklms,coni/Default.aspx (last visited Sept. 10, 2013). 

‘“’See Gottlich INTERVIEW, supra note 25; see Cohen Interview, supra note 1. 

'"See Gottlich Interview, supra note 25. 
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respect to developing the training,”"" yet Ms. Gottlich told Committee staff on July 25, 2013, 
that she stopped overseeing preparation of the training in June of 2013. 

Q: Are you responsible for the training? 

A: I am not responsible for training now. The Office of Communications is now 

in charge of all the training. . . . 

Q: The training for what? 

A: For everybody. For navigators, non-navigator assistance personnel, call center. 

That change happened in June after we spoke in April. 

Q: After June. So they’re responsible for the modules? 

A: They’re responsible for the modules, yes.'" 

Surprisingly, Mr. Cohen stated that it would be “logical” for Navigators and Assisters to 
conduct outreach activities prior to completing the training' even though HHS is operating 
under the assumption that most individuals hired as Navigators and Assisters will lack 
experience with health insurance markets and ObamaCare. "^ As a result of their lack of 
knowledge and their inexperience, Navigators and Assisters will face a significant learning curve 
in order to provide accurate and unbiased information about an extremely complicated matter to 
consumers within a few weeks of being hired. Without adequate training, it is likely that many 
Navigators and Assisters will confuse and mislead consumers regardless of how Navigators and 
Assisters are paid. Furthermore, unlike agents and brokers, Navigators and Assisters bear no 
personal liability if they give taxpayers misinformation that damages their financial interests. 

Despite Mr. Cohen’s claim that he thinks “there will be information that will be required 
to be provided” by Navigators and Assisters, HHS has not been able to provide the Committee 
with a list of all the information that Navigators and Assisters will be required to tell potential 
applicants. According to Mr. Cohen, Navigators and Assisters will primarily be answering 
questions irom individuals: 

[Tjhere will also be information that is going to depend on what the person asks. 

And if the person doesn’t ask about it, then the Navigator or Assister most likely 

wouldn’t provide that information because it wouldn’t be relevant to that 

person." 


See Cohen Interview, supra note 1. 

See Gottlich Interview, supra note 25. 
See Cohen Interview, iupra note 1. 

See Briefing, supra note 12. 

See Cohen Interview, supra note 1. 
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Mr. Cohen testified that Navigators will likely not provide information on the 
requirement to purchase insurance, the relatively small individual mandate penalty, or the 
exceptions to the individual mandate penalties unless prompted by the consumer,”’ Failure to 
explicitly provide information related to the individual mandate indicates that Navigators and 
Assisters will not provide fair and impartial information since it is important for individuals to 
receive information related to the individual mandate to determine how to best satisfy their legal 
obligation to obtain coverage, given their own specific circumstances."* Without a clear 
requirement to provide information about the size of the mandate penalty and the numerous 
exemptions to the mandate, Navigators and Assisters may decide to withhold this information 
from individuals in order to encourage enrollment. This could result in consumers making 
suboptimal decisions, such as purchasing coverage that they cannot afford, or paying a penalty 
when exemptions might be available. 


VI. Time-Crunched States Unable to Take Actions to Regulate Navigators and Assisters 

Several states have expressed concerns to Secretary Sebelius and HHS about the 
inadequacy of federal guidelines and requirements for Navigators and Assisters. In a detailed 
letter dated August 14, 2013, thirteen state Attorneys General (AGs) wrote Secretary Sebelius 
with their concerns over insufficient training standards, consumer protections, and fraud 
prevention mechanisms related to the ObamaCare outreach campaign."’ HHS has yet to provide 
any response to their concerns or questions, and the lack of response fi'om HHS exacerbates the 
Committee’s ongoing concerns about the Administration’s implementation of ObamaCare. 

The AGs’ letter echoed many of the same concerns raised by many on the Committee, 
including the failure of HHS to require uniform criminal background checks or fingerprint 
requirements for those hired to perform ObamaCare outreach and the Administration’s decision 
to significantly reduce training requirements for Navigators and Assisters. The AGs’ letter 
also refers to HHS’s proposed consumer safeguards for Navigators and Assisters as “woefully 
substandard,” particularly when compared to the licensure and liability requirements of health 
insurance agents and brokers, and to the required background checks of census workers, and 
federal workers who conduct similar outreach activities.'^' The AGs write that these consumer 
outreach initiatives are “a privacy disaster waiting to happen” because lax screening and 
supervision means that individuals “will have easy means to commit identify theft on consumers 
seeking enrollment assistance.”'^’ 


'"Id. 

"'Pub.L.No. 111-148, Sec. 1501. 

See letter from Patrick Morrisey, West Virginia AG, James D. “Buddy” Caldwell, Louisiana AG, Luther Strange, 
Alabama AG, Bill Schuette, Michigan AG, Pamela Jo Bondi, Florida AG, Tim Fox, Montana AG, Samuel S. Olens, 
Georgia AG, Jon Bnming , Nebr^ka AG, Derek Schmidt, Kansas AG, Wayne Stenehjem, North Dakota AG, E. 
Scott Pniitt, Oklahoma AG, Greg Abbott, Texas AG and Alan Wilson, South Carolina AG, to the Honorable 
Kathleen Sebelius, Secretary, Dep’t of Health and Human Services, (Aug. 14, 2013). 


25 



134 


More than a dozen states have imposed or are considering legislation to protect their 
citizens from the risks posed by unscrupulous or poorly trained Navigators and Assisters or 
individuals posing as Navigators and Assisters.’"^ For instance, Florida passed a law earlier this 
year that requires Navigators to be fingerprinted and have background checks conducted by the 
Florida Department of Law Enforcement.*^'' Despite initial resistance, California decided to 
require background checks and fingerprinting for its Assisters as well.*^* Navigators in Montana 
are also required to be fingerprinted, pass a background check, and receive special training on 
Montana privacy laws in order to gain certification.*'^ 

Many states are concerned about HHS’s failure to provide specific guidance about 
whether these steps preempt federal law. Mr. Cohen and Ms. Gottlich were both unable to 
provide specific answers when asked whether HHS had clearly defined what legislative 
requirements states are allowed to impose to minimize the risk of fraud and misinformation. Ms. 
Gottlich said that HHS has not “nullified anything that a State has done”'^’ so far; however, Mr. 
Cohen said that HHS is actively following “the activity in State legislatures to see what they 
were doing.... In his transcribed interview, Mr. Cohen testified: 

So I think that, you know, the states have flexibility to impose additional 
requirements on Navigators when they are the granting agency. And the general 
preemption provision in the Affordable Care Act, which says that states can — you 
know, that State laws are not preempted unless they prevent the implementation 
of the Affordable Care Act, would apply to those types of provisions. And it 
would really be a legal, you know, determination, not mine, whether any 
particular State requirement. . . 

Recalling a conversation he had with the Iowa State Insurance Commissioner, Mr. Cohen 
testified “[w]e’ve regulated, we’ve said that states may not require Navigators to be licensed as 
insurance agents or brokers. . . However, when asked about licensure of Navigators more 
generally, Ms. Gottlich responded “[licensing and certification wouldn’t be a problem. But on 
the issue would come what’s the cost of the licensing and certification. . ..’’*^' Ohio,*^^ 


Katie Keith and Kevin Lucia, the Commonwealth Fund, Will New Laws in Slates with Federally Run Health 
Insurance Marketplaces Hinder Outreach? (July 1, 2013), available at 
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Missouri,'^^ lowa,'^'' Montana,'^^ and perhaps other states have already acted to require some 
type of certification for Navigators. 

HHS-Approved Actions States Can Take to Minimize the Risk of Fraud and Misinformation 

Although HHS has refused to directly provide states with information about the types of 
actions they can take to minimize the risk of fraud and misinformation from poorly trained 
Navigators and Assisters and scam artists, the Committee has learned that there are two specific 
actions that are allowed. First, the Committee has learned that states can require Navigators and 
Assisters to pass a background check and be fingerprinted.'^^ Second, given the lax education 
and training standards, many states are understandably concerned that Navigators and Assisters 
will not adequately understand either ObamaCare, health insurance or the necessary protections 
for sensitive consumer information. The Committee has learned that states can design their own 
additional tests and require that Navigators and Assisters pass these tests as a condition of 
employment.'^’ These tests would overcome the problem of Navigators completing the training 
and becoming certified without adequately learning the information necessary to inform 
consumers about the benefits and costs of signing up for coverage through ObamaCare. Finally, 
given the poor design of the Navigator and Assister programs, states should consider alerting 
their populations to the risk posed by individuals directly soliciting them about ObamaCare. 


VII. Conclusion 

When ObamaCare was being debated by Congress, then-Speaker Nancy Pelosi famously 
stated that “We need to pass the bill so you can find out what’s in it.”'^* Three-and-a-half years 
later and after Americans have learned more about the law, ObamaCare remains deeply 
unpopular. ObamaCare’s individual mandate, employer mandate and new taxes will result in 
dramatically higher premiums for young Americans. The law also offers unsustainable and 
expensive subsidies to individuals to disguise the visible component of ObamaCare’s rising 
premiums and pass an increasing burden to taxpayers. Navigator and Assister programs are 
aiming to sign up enough young and healthy people so that the law’s Rube Goldberg structure 
does not collapse. 
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In order to increase enrollment, the Administration has decided to spend hundreds of 
millions of dollars in an extralegal attempt to increase enrollment through the Navigator and 
Assister programs. The Committee has previously raised concerns with the outreach campaign. 
Despite several Committee members’ common sense recommendations, the training to be 
Navigators and Assisters will last only five to 20 hours and there is no requirement for a 
background check of Navigators and Assisters who will have access to highly sensitive personal 
information, such as Social Security numbers, dates of birth, and income for everyone in an 
applicant’s household. Given the stories about how scammers are gearing up to take advantage 
of the tremendous confusion caused by ObamaCare, Americans are at an increased risk of being 
the victim of fraud and identify theft because of the Administration’s poor development of its 
outreach programs. Moreover, allowing Navigators and Assisters to be paid on a per enrollee 
basis, without even requiring that the Navigator or Assister disclose his or her financial interest 
in increasing enrollment, means Navigators and Assisters will have the incentive to provide false 
or misleading information to maximize enrollment. The Committee’s preliminary findings 
indicate that Americans should approach the information provided by Navigator or Assisters 
with caution, at least until the Administration reforms the outreach program and addresses the 
many limitations discussed in this report. 
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Statement of Congressman Gerald E. Connolly (VA-11) 

Committee on Oversight and Government Reform 
Subcommittee on Economic Growth, Job Creation, and Regulatory Affairs & 
Subcommittee on Energ)’ Policy, Health Care, and Entitlements 
Federal Implementation of ObamaCare: Concerns of State Governments 
September 18, 2013 

Today’s joint hearing exemplifies the majority’s troubling and routine abuse of this Committee’s 
oversight authority to conduct tired political theater that attacks the Patient Protection and Affordable 
Care Act to advance partisan aims - yet doing nothing to strengthen public policy, or provide affordable, 
quality health care coverage to millions of uninsured Americans. 

Ensuring our Nation develops an effective and efficient healthcare system may be the most important 
and enduring challenge we face today. This critical issue begs to be addressed in a serious, substantive, 
and bipartisan manner. Yet time and time again, the Republican majority’s blind hatred of the Obama 
Administration’s efforts insure all Americans has led them to waste taxpayer dollars in holding partisan 
show hearings designed to score political points while pursuing the astonishing goal of preventing 
American families from obtaining affordable healthcare. 

Even with something as simple as today’s hearing title, the majority cannot resist imposing a false 
narrative as if it were fact. Exhibit A. is today’s very fair and balanced title that simply asserts the 
existence of conveniently unidentified and vague “. . .Concerns of State Governments” with 
implementation of the Affordable Care Act, as if the partisan accusations of a few Republican 
malcontents constitutes evidence of real national implementation problems. 

1 hope the press will note that the Republican majority failed to invite a single representative of a nearby 
neighbor, the State of Maryland - which won an “Early Innovator” grant in recognition of its impressive 
progress implementing an effective and innovative insurance exchange supported by insurance earners, 
hospitals, providers, brokers, advocates, and consumers. Could it be that the majority wants to hide real 
world examples of effective Affordable Care Act implementation by a popular Democratic governor? 

IVouId it have been that difficult to convene a serious hearing that oversees the implementation of the 
Affordable Care Act by focusing on challenges and successes that provide insigjits into how we can 
enhance intergovernmental coordination and collaboration, not simply repeal healthcare reform? 

Perhaps our press tables would be sparser, yet I would respectfully suggest to my Republican colleagues 
that this is a slight price to pay in order to achieve intellectual honesty. 

As a public servant who spent the majority of my time serving in local government, I am inclined to be 
sympathetic to concerns of State and local governments with unreasonable Federal mandates. However, 

I have little patience for those who would use these concerns as a false pretense to launch unfounded and 
unsubstantiated partisan attacks to foil the Administration’s efforts to provide all Americans with quality 
health insurance. 


(OVER) 
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The utterly hollow nature of Republican “concerns” over Affordable Care Act implementation are laid 
bare by the stark discrepancy between the spurious allegations and complaints of Republican elected 
officials who just happen to be outright opposed to the Affordable Care Act, and the positive 
implementation experience of States such as Minnesota, Oregon, and California. California’s experience 
implementing the Affordable Care Act is particularly worth focusing on, since it is our Nation’s largest 
State, contains 7. 1 million uninsured residents, and boasts one of the most robust implementation efforts. 

1 recognize that facts have proven to be of little interest to my Republican colleagues. Nevertheless, I 
would point out that in 2009, the Congressional Budget Office projected that a medium-level “silver” 
plan would cost $5,200 annually on the California exchange, w'hile the actuarial firm Milliman predicted 
that the average silver plan in California would carry a $450 monthly premium. I am confident that my 
colleagues in the majority are familiar with these figures, since I recall not too long ago they were 
waiving them about while peddling Republican talking points that featured dire predictions about 
“ObamaCare” and the coming “rate shock.” 

Fortunately, today we no longer need to rely on projections, we can instead check reality. . 

Lo and behold, the actual average premium for the “silver plan” on California’s Affordable Care Act 
exchange will be $276. Further, for the 2.6 million Californians eligible for Federal subsidies, the 
premiums will be drastically lower, ranging from an average of $235 for individuals at 150 percent of 
the Federal Poverty Level (FPL) to $ 1 7 for individuals at 300 percent of the FPL. Reality has 
definitively demonstrated that when a State employs strong insurance regulation, promotes healthy 
competition, and conducts vigorous outreach, the Affordable Care Act works. 

Meanwhile, States such as Louisiana, Kansas, and South Carolina - which are the antithesis of 
California with respect to preventing Medicaid expansion to cover their lowest-income residents, 
refusing to establish exchanges, and failing to conduct outreach - have provided their residents with less 
competition, less choices, and consequently higher premiums relative to proactive States, Perhaps the 
focus of this hearing should be shifted to overseeing derelict States who are actually harming the welfare 
of their own residents by maliciously and irresponsibly refusing to implement the law of the land. 

One might express shock at such injurious defiance by Republican-governed States, were it not for the 
relentless efforts of House Republicans to deprive Americans of affordable health insurance coverage by 
any means necessary, be it outright repeal or backdoor budget cuts. Unfortunately today’s joint hearing 
is neither shocking nor surprising, it merely represents the cynical approach to healthcare policy 
employed by Republicans that has contributed to Americans losing faith in Congress as an institution. 


-END- 
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Opening Statement 
Rep. Michelle Lujan Grisham 

Committee on Oversight and Government Reform Subcommittee on 
Economic Growth, Job Creation and Regulatory Affairs and the 
Subcommittee on Energy Policy, Health Care and Entitlements joint 
hearing entitled “Federal Implementation of ObamaCare: Concerns of 
State Governments” 

September 18, 2013 

Dr. Colyer, you state in your written testimony that “Uncertainty... is a drag on Kansas 
businesses... Businesses are scared to invest in jobs, they're scared to invest in 
expansion...” 

i couldn't agree with you more. The Republican’s effort to delay, defund, and repeal 
the Affordable Care Act 41 times without bringing forward any credible alternative for 
providing health care to our nation's most vulnerable citizens — has created uncertainty 
for America’s businesses. 

The Obama Administration, many state governments, businesses, insurers, and the 
medical community are working toward implementation of the Affordable Care Act. In 
comparison, House Republicans are currently threatening to shut down the 
government and let our nation default on its debt unless the ACA is repealed. This 
uncertainty prevents new hiring and decreases investment and economic growth. The 
U.S. Chamber of Commerce has stated that, 

“It is not in the best interest of the U.S. business community or the American 
people to risk even a brief government shutdown that might trigger disruptive 
consequences or raise new policy uncertainties washing over the U.S. 
economy... Likewise, the U.S. Chamber respectfully urges the House of 
Representatives to raise the debt ceiling in a timely manner and thus eliminate 
any question of threat to the full faith and credit of the United States 
government..." 

The Republicans’ effort to repeal the Affordable Care Act using artificially-created 
government funding and debt crises undermines U.S. national interests and 
Jeopardizes the very businesses and jobs that they claim to protect. 
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But in addition to^ Republican-sponsored paralysis in Washington, misinformation and 
misrepresentation regarding the Affordable Care Act are also causing confusion and 
uncertainty among our nation's citizens, Dr. Colyer, you also state in your testimony 
that, 


“...I speak with my colleagues in the medical community every day. To a 
person all have expressed concern that the law will significantly limit their 
capacity to practice best care. They don ’t understand how health outcomes can 
be Improved by a law that drives healthcare decisions to be made from 
Washin0on rather than the cherished relationship between the doctor and 
patient ” 

I talk to doctors too, and the idea that the law “drives healthcare decisions to be made 
from Washington” could not be further from the truth. Doctors want their patients to 
have access to affordable, quality care and the law actually preserves and expands 
the private market. In fact, the law’s provisions ensure that insurance companies do 
not jeopardize that sacred relationship by banning insurance companies from placing 
caps on coverage and turning customers down based on preexisting conditions. That 
is why many groups that represent physicians, including the American Medical 
Association, have expressed their support for the law. They don’t buy the Republican 
talking point about bureaucrats coming between doctors and patients, because they 
know better. 

I recently held two town halls about the Affordable Care Act in my district, where I 
answered questions from my constituents, listened to their concerns, and tried to help 
them navigate the benefits of the law. I did that because it’s my job. As public 
servants, we should be working to ensure that the ACA is implemented effectively and 
efficiently, not spreading more uncertainty and misinformation. 

Thank you. 
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